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I. BACKGROUND

A The State of Califorma (“State”), on behalf of the Department of Toxic
Substances Control (“DTSC”), and the City of San Bemardino (“City”) filed complaints against
the United States, Department pf the Army (“Army”) in 1996, pursuaﬂt to; inter alia, Section 107
of the Comprehensive Environmental Response, Compensation and Liability Act (‘CERCLA™),
42 U.S.C. § 9607. DTSC and the City in their complaints seek, inter alia, reimbursemem of costs
incurred and to be incurred at the Newmark Ground@ater Contamination Superfund Site,
together with accrued interest. DTSC also seeks natural resource damages for resources under |
the trusteeship of DTSC. In their compl_aints, later cbnsolidated by the Court, DTSC and the City
alleged that the Army’s World War I-era operations at the former San Bernardino Engineering
Depot, commonly referred to as the former “Camp Ono,” a Fdrmerly Used Defense Site located -
in’ San Bernardino, California, caused or contributed to _the grbundwater contamination at the
Newmark Groundwater Contamination Superfund Site. The groundwater is principally
contaminated with tetrachloroethylene (also known as perchloroethylene or “PCE”),
trichloroethylene (“TCE”), and Freon 11 and 12. The actions filed by DTSC and the City have
been stayed by this Court by orders dated December 23, 1999, October 12, éOOO, May 24, 2001,
Novembef 26, 2001, July 30, 2002, March 21, 2003 and October 7, 2003 to _enable these parties
to resolve their claims pursuant to this Consent Decree. DTSC’s case is styled Staze of
California, on behalf of the Department of Toxic Substances Control v. United States, et al, C v
96-5205 (MRP), and the City’s case is styled City of San Bernardino, Municzival Water
Department v. United States, et al., CV 96-8867 (MRP). |

B. The United States of America (“United States”), on behalf of the Administrator of

the United States Environmental Protection Agency (“EPA”™), alleges that it has claims against
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the City, which claims could be asserted in this or another action as direct claims, counteré]airris
or otherwise. The claims on behalf of EPA include claims for: (1) reimbursement of costs
incurred or to be incurred by EPA for interim response actions at the Newmark Groundwater
Contamination Supérfund Site, Newmark Operablé Unit and Muscoy Operal?le Unit,
(respectively, “Newmark OU” and “Muscoy OU” and collectively “the Site”) in San Bernardino,
California, together with accrued interest; and (2) performance of studies and response work at
the Site consistent with the National Contingency Plan, 40 C.F.R. Part 300 (as amended)
(“NCP™). The United States’ claims also include a claim for performance of certaip response
work at thé Source Control Operable Unit (“Source Control OU”) and othgrwise in connection
with the Newmark Groundwater Contamination Superfund Site. The Parties agree that the
United States on behalf of EPA is an appropriate party plaintiff pursuant to Fed. R. Civ. P. 19
and 24.

C. The City denies the allegations advanced against it on behalf of the Army in this
litigation and the allegations that could be advanced against it in a counterclaim or otherwise on
behalf of EPA as set forth in Paragraph B. The United States has denied the allegations of the
City’s and DTSC’s complaints. The paﬁies to ﬁ-xis Consent Decree (“Paﬁies”) do not admit any

liability arising out of the transactions or occurrences alleged in the complaints.

EPA Response Actions

D. On June 9, 2000, in accordance with the NCP and Section 121(f)(1)(F) of
CERCLA, 42 U.S.C. § 9621(£)(1)(F), EPA notified the State, the City, the Army and other
parties regarding implementation of the interim remediai actions at the Newmark OU and the

Muscoy OU and invited these parties to participate in negotiations to resolve their respective

claims.
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E. In"accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.

§ 9621(f)(1)(F), EPA notified the Dm@nent of the Interior on October 22, 2001, and the
California Resources Agency, the California Depanmenf of Fish and Game, the California State
Water Resources Control Board and the California Environmental Protection Agency on
October 24, 2001, of these negotiations fegarding the release of hazardous substances that may
have resulted in injury to natural resources under federal or State trusteeship and encouraged the
trustees to participate _in the negotiation of thié Consent Decree.

F. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA placed the
Newmark Groundwater Contamination Superfund Site on the National Priorities List (“NPL"),
set forth at 40 C.F.R. Part 300, Appendix B, by publication in the Federal Register on March 31,
1989, 54 Fed. Reg. 13296, 13301.
| G. In response to a release or a substantial threat of a release of a hazardous
substance(s) at-or from thg Newmark Groundwater Contamination Superfund Site, EPA
commenced a Remedial Investigation (“RI”’) focusing on the Newmark OU in late 1990. EPA
expanded the RI to include the Muscoy OU in September 1992.

H. EPA completed the RI and Feasibility Study (“RUFS”) pursuant to 40 C.F.R.

§ 300.430, fo;' the Newmark OU in March 1993 and the RUFS for the Muscoy OU in December
1994,

L Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of the FS and of the Proposed Plan for interim remedial action at the Newmark
OU in March 1993 in the form of a fact sheet distributed to all persons on EPA’s mailing list for
the Newmark Superfund Site. EPA also issued a press release on March 17, 1993 to announce

the release of the Proposed Plan to the public and published notice of the availability of the
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Proposed Plan aﬁd of a public meeting in the San Bemardino Sun on March 18, 1993. EPA
provided an opportunity for written and oral comments from the public on the Proposed Plan for

interim remedial action at the Newmark OU. EPA extended the initial 30-day

B33 L2015 LW AW 3 LW - Ly

(thirty-day) notice
period by 45 (forty-five) days in responsé to requests from members of the public. The public
comment period closed on May 5, 1993. A copy of the transcript of the public meeting on
April 14, 1993 is available to the pﬁblic as part of the administrative record upon which the
Regional Administrator based the selection of the interim remedial action at the Newmark OU. |

J. Pursuant to Section 117 of CERCLA, 42 U.S.C. § 9617, EPA published notice of
the completion of’the FS and of the Proposed Plan for interim remedia] action at the Muscoy OU.
in December 1994 in the form ofa fact sheet dis&ibuted to all persons on EPA’s mailing list for
the Newmark Superfund Site. EPA also issued a press release on December 16, 1994 to
announce the release of the Proposed Plan to the public aﬂd published notice of the availability of

the Proposed Plan and of a public meeting in the San Bernardino Sun on December 14, 1994.
EPA provided an opportunity for written and oral comments from the public on the Proposed

Plan for interim remedial action at the Muscoy OU. EPA extended the iniﬁal 30-déy (thirty-day)
notice period to more than five weeks to accomxhodate the holiday season; no requests for
extensions were x"eceived from the public. The_ public comment period closed on January 29,
1995. A copy of the transcript of the public meeting on January 20, 1995 is available to the
public as part of the administrative record upon which the Regional Administrator based the
selection of the interim remedial action at the Muscoy OU.

K. The decisions by EPA on the interim remedial actions to be implemented at the

Site are embodied in the Newmark OU Record of Decision (“Newmark ROD”), executed on

August 4, 1993, and in the Muscoy OU ROD (“Muscoy ROD”), executed on March 24, 1995

Congsent Decree -5-
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(collectively, “Interim Remedial Actions™), on both of which the State had a reasonable
opportunity o review and comfnent and on which the State has given its concurrence. The
Newmark and Muscoy RODs iﬁclude EPA's explanation for any significant differences between
the RODs and the Proposed Plans as well as a responsiveness summary relating to the public
comments. Notices of the final plans were published in accordance with Section 117(b) of
CERCLA. The Newmark ROD rcquir.es cxu'action of contaminated groundwater from the
Newmark OU, ﬁeaﬁnent of the contaminated groundwater to meet all State and federal
requirements for drinking water, and delivery of the treated groundwater to the City for
distribution to the public through its pdtable water supply system, or in the alternative, recharge
to the aquifer. The Muscoy ROD requires extraction of contaminated groundwater from the .
Muscoy OU, treatment of the contaminated groundwater to meet all State and federal
requirements for drinking water, and delivery of the treated groundwater to the City for
distribution to the public through its potable water supply system, or in the alternative, recharge
to the _aquifer. Construction of the Newmark OU extraction and treatment system was completed
in October, 1998. Construction of the Muscoy OU extraction and treatment system is anticipated
to be complete in 2004.

L."  Pursuant to Section 104(c) of CERCLA, 42 U.S.C. § 9604(c), EPA and DTSC
have entered into State Superfund Contracts (“SSC’s”) for the Newmark and Muscoy OUs.
Under the SSC'’s, EPA provides ninety per cent (90%) of the funding neéessary for
implementéttioh of the hlterfm Remedial Actions a_nd the first ten yéars of operation and
maintenance (“O&M”) for the Newmark and Muscoy OUs @d DTSC provides ten per cent
(10%) of those costs. On September 18, 1995, EPA and the City entered into a Cooperative

Agreement for the City to perform certain construction activities and the O&M for the Newmark
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OU; The City currently performs O&M on the Newmark OU extraction and treatment system
and accepts tﬁe treated groundwater, which complies with applicable federal and State standards
and permit limits, into its potable water supply system. The costs incurred by the City to
implement the work under the Coopérative Agreement have been paid by EPA (90%) and DTSC
(10%). On August 6, 1996, the Cooperative Agreement was amended to include the City’s
performance of certain aspects of the Interim Remedia? Action for the Muscoy OU, i.e,,
construction of the Muscoy OU extraction system, performancé of the O&M on the Muscoy
extraction and treatment system, and acceptancé of the treated water, which complies with
applicable federal and st_;ltc standards and permit limits, from the Muscoy treatment system. The
Muscoy OU is currently in the remedial design and construction phase. EPA currently performs
the lead oversight function for_the Site. The City has performed its work under the Cooperative
Agreement under the oversight of EPA’s assigned Remedial Project Manager.

M.  The Cityis a charter City under California law. As part of its duties and powers,
its Municipal Water Department and its predecessors supply water to its residents. Pursuant to
California law, the City is empowered to enact ordinances to protect the quality of underground
water. .

N. EPA has published notice of a proposed Explanation of Significant Differences
(“ESD”) in a local newspaper of general circulatior\l and sought public comment on the proposed
ESD. The ESD is attached as Appendix I to this Consent Decree. The ESD provides for the
imposition of institutional controls to assure that the Newmark and Muscoy treatment systems
remain effective in meeting the objectives of inhibiting the migration of groundwater
contamination into clean portions of the aquifer. The institutional controls to be imposed

pursuant to the ESD are to protect the barrier well system established pursuant to the Newmark
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and Muscoy RODs, and are an essential and integral component of the interim remedies for the
Newmark and Muscoy OUs. Pursuant to the ESD, the City will adopt an ordinance requiring that
the installation of new wells that might impact the barrier wells be conducted pursuant to a
permit and that the applicant for any such permit demonstrate that the opemﬁbns of the new well
will not contribute to the migration of contaminants pést the barrier wells into the
uncontaminated portions of the aquifer.

0. In addition to the Newmark and Muscoy OUs, EPA has initiated a Source Control
OU RI/FS for the Newmark Groundwater Contamination Superfund Site. To determine the
sources of the contamination, the U.S. Army Corps of Engineers ("USACE"), on behalf of the

Army, and the City have performed substantial field investigation and the Army and the City

-have thereby incurred response costs. These ihvestightions have included installing groundwater

monitoring wells, soil gas sampling, soil sampling and geophysical surveys. EPA expects the
Source Control OU RI/FS to help EPA determine, among other things, whether there will be
further remedial action required for the Newmark Groundwater Contamination Superfund Site,
beyond what is presently required by the Newmark and Muscoy OU RODs, the ESD and this
Consent Decree.

DTSC and City Response Actions

P. In 1980, the California Department of Health Services (“DOHS”) sampled water
produced from certain City wells and detected contamination from chlorinated volatile organic
compounds, including PCE, TCE, freoﬁ, dec-omposition byproducts from those compo{mds, and
other contaminants. As a result of the DOHS sampling, contaminated wells weré found in the
City’s Newmark wellfield. Also as a result of the DOHS sampling in 1980, a second area of

contaminated wells was located in the western portion of the City. This contaminated

Consent Decree -8-
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groundwater becamé known as the Muscoy plume.

Q. °  The Califomnia Department of Health.Services (which subsequently became
DTSC) found that the Newmark and Muscoy plumes constituted an ongoing release of hazardous
substances and an emergency threatening public health and the environment. On November 17,
1986, the California Department of Health Services issued a Determination of Imminent and
Substantial Endangerment in the matter of North San Bernardino, Muscoy Hazardous Substance

Release Site, which formed pért of the legal basis for emergency action by the City and DTSC to

‘undertake wellhead treatment of the water produced from the Newmark well field.

R. On October 30, 1?86, DTSC contracted with the City to construct, opgrate and
maintain four tréatment systems located at the Newmark wellfield and elsewhere, and DTSC and
its assigned remedial project manager directed and oversaw the City’s work on the design,
construction, operation and maintenance of those treatment systems. DTSC paid for the design
and construction of four treatment systems and appurtenant facilities at the Newmark wellfield.
The City has paid for, and continues to pay for, the operéﬁon and maintenance of these treatment
systems and the City paid for and constructed appurtenant storage and distribution facilities

needed to accommodate these treatment systems.

Consent Decree Response Actions

S. Subject to the City’s and EPA’s resewatioﬁs of rights concerning the Cooperative
Agreement, this Consent Decree supersedes the SSC’s and the Cooperative Agreement for the
Newmark and Muscoy OUs, and provides, inter alia, for the City to perform the O&M on the
Newmark OU and Muscoy OU extraction and treatment systems and Newmark Groundwater
Contamination Superfund Site-wide Monitoring, and for the City to accept the treated water from

the Newmark and Muscoy OUs into the City’s potable water supply, provided that the treated

Consent Decree -0~
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water meets State and federal permit limits and other regulatory requirements.

T. EPA and the City intend to work cooperatively to update, maintain and improve
the Groundwater Model developed by EPA in conncction with the Newmark and Muscoy CU

RIFS’s. The Parties anticipate that the Groundwater Model will provide a valuable tool for
analyzing and deciding how to address the effect of other groundwater extraction, surface water
spreading, or similar systems that m.ay affect the integrity and eﬂ'ectiveﬁess of the Newmark and
Muscoy Operable Units extraction and treatment systems.

U. - Based on the information presently available, EPA believes that the Work (as
defined below) will be properly and promptly conducted by the City if conducted in accordance
with the requirements of this Consent Decree and its appendices.

V. Solely for the purposes of Section 113(j) of CERCLA, the Interim Remedial
Actions selected by the Newmark and Muscoy OU. RODs and the Work to be performed shall
constitute a response action taken or ordered by the President. |

W.  The Parties recbgnize, and the Court by entering this Consent Decree finds, that
this Consent Decree has been negotiated by the Parties in good faith aﬁd implementation of this
Consent Decree will expedite the cleanup of the Site and will avoid prplonged and complicated
litigation between the Parties, and that this Consent Decree is fair, reasonable, and m the public
interest. |

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

1. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28

U.S.C. §§ 1331 and 1345, and 42 U.S.C. §8§ 9606, 9607, and 9613(b). This Court also ha;

personal jurisdiction over the Parties.

Consent Decree -10-
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a. Solely for the purposes of this Consent Decree and the underlying complaints,

the Parties waive all objections and defenses that they may have to jurisdiction of the Court or to

or this Court's jurisdiction to enter and enforce this Consent Decree.

b. The Court finds that institutional coﬁtrols are an integral component of the
interim remedies to be impleménted at this Site. The Parties have determined to implement the
institutional controls through a groundwater management and permit program described in

Paragraphs 27-30 of this Consent Decree. Accordingly, the Court finds that it has jurisdiction

_over any challenge to the groundwater management and permit program to be implemented by

the City under Paragraphs 27-30. The Court further finds that any challenge to the groundwater
management and permit program or to a pérmit decision meets the requirements for removal
under 28 U.S.C. § 1441, and shall be removable to this Court by any of the United States, DTSC
or the City, or by officers of any of these entities acting in their official capacities to implement
and defend the interim remedies at this Site. The Parties shall cooperate with each other in the
defense of the Interim Remedial Actions, permit decisions at this Site, and the groundwater

management and permit program.

M. PARTIES BOUND
2. This Consent Depree applies to and is 1'>inding upon D’I‘SC and the City, and their
successors, agents and assigns, and upon the United States. Any cha:ige in ownership, corporate
or governmental status of the Parties including, but not limited to, any tr_ansfer of assets or real or
personal property, shall in no way alter the Parties’ responsibilities under this Consent Decree.
3. The City shall provide a copy of this Consent Decree to each contractor hired to

perform the Work (as defined below) required by this Consent Decree and to each person

Consent Decree -11--
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representing the City with respéct to the Site or the Work and shall condition all contracts entered

into hereunder upon performance of the Work in conformity with the terms of this Consent

Decree. The City or its contractors shall provide written notice of this Consent Decree to all
subcontractors hire& to perform any portion of thé Work reqﬁired by this Consent Decree. The
City shall nonetheless be responsible for ensuring that its contractors and subcontractors perform
the Work contemplated herein in accordance with this Consent Decree. With regard to the

activities undertaken pursuant to this Consent Decree, each contractor and subcontractor shall be

deemed to be in a contractual relationship with the Party for whom it performs any portion of the

.Work within the meaning of Section 107(b)(3) of CERCLA, 42 U.S.C. § 9607(b)(3).

IV. DEFINITIONS

4, Umess otherwise expressly provided herein, terms used in this Consent Decree
that are defined in CERCLA or in regulations promulgated under CERCLA shall have the
meaning aséigned to them in CERCLA or in such regulations. Whenever terms listed below are
used in this Consent Decree or in the appendices attached hereto and incorporated hereunder, the
following definitions shall apply:

“CERCLA” shall mean the Comprehensive Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. §§ 9601 et seq.

“City” or “City of San'Bemardino” shall mean the City of San Bernardino, California,
including any of its divisions, departments, aéencies or other subdivisions, and any successors
thereto.

“City Future Response Costs” shall mean costs incurred by the City after the date of
funding the O&M and Construction Escrows, subject to the City’é reservation of rights

(including rights regarding the Cooperative Agreement), through the earliest of the following

Consent Decree -12-
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dates, as may be applicable to the work in question:

a. Final Certification of Completion under Paragraph 57.d or Final Notice of

b. With respect to the Newmark OU treatment system, ihc':luding O&M, and any

other costs associated with the Newmark OU treatment system, fifty years after October 1, 2000,

the date that the Newmark OU treatment system was determined by EPA to be operatidnal and
functional pursuant to 40 C.F.R. § 300.435(t)(2); |

c. With respect to the Muscoy OU treatment system, including O&M, aﬂd any.
other costs associated with the Muscoy OU treatment system, 50 (fifty) years after the Muscoy
OU treatment system is determined by EPA to be operational and functional pursuant to 40
C.F.R. §300.435(£)(2);

| d. With respect to costs for additional treatment capacity constructed to address

the Newmark Groundwater Contamination Superfund Site contamination, 50 (fifty) years after
entry of this Con-sent Decrese;

e. With respect to costs for Site-wide Monitoring to be performed pursuant to this
Consent Decree, 50 (fifty) years after the Muscoy OU treatment system is determ_ined by EPA to
be operational and functional pursuant to 40 C.F.R. § 300.435(f)(2); or |

f. With fespect to costs assoc;iated with the DTSC/City tréatment systems, system,
ﬁﬂy years after the date of entry of this Consent Decree.
Such costs shall include but shall not be limited to: (1) any differential due to the change in
location of City wells to accommodate the Site treatment systems; (2) the cost of power incurred
due to the requirement that the Site treatment systems be operated on a 24/7 or other schedule

that differs from the schedule dictated by the City’s production needs; (3) the cost of land used
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for the Site treatment systems and appurtenances; (4) the cost of comprehensive general liability

and property damage insurance related to the Site; (5) the cost of permits required for the Site,

5 .
2
3

ge

T
i=
]
o~

limited to. nermits reauired by the Denartment of Health Services, the Air
.......... mmitea to, permifs required oy th nent of e vV e

Quality Management District, the Regional Water Quality Control Board (NPDES permits), and
any other state or local permit; and (6) the cost of any .item describeci in Paragraph 14.d, 14.f,
14.g, 14.i or 14,), to the extent such cests are not reimbursable or exceed the funding limits of
this Consent Decree. Such Cit).f Future Response Costs shall not include any City costs related to
any other site, including, but not limited to, the Norton Air Force Base Superfund Site.
“City Past Costs” shall mean costs incurred by the City through the date' of funding of the

O&M and Construction Escrows, not reimbursable under the Cooperative Agreement, and not
otherwise reserved by the City, related to:

a. the Newmark and Muscoy CUS; and

b. DTSC/City treatment systems.
Such costs shall include but shall not be limited to: (1) any differential due to the change in
location of City wells to accommodate the Site treatment systems; (2) the cost of power incurred
due to the requirement that the Site treatment systems be operated on a 24/7 or other schedule
that differs from the schedule dictated by the City’s production needs; (3) the cost of land used
for the Site treatment systems. and appurtenances; (4) the cost of comprehensive general .liability'
and property damage insurance related to the Site; (5) the cost of pérmits required for the Site,
including, but not limited to, perxﬁits required by the Departn;ent of Health Services, the Air

Quality Management District, the RWQCB (NPDES permits), and any other state or local

_permit; and (6) the cost of any item described in Paragraph 14.d, 14.f, 14.g, 14.i or 14,j, to the

extent such costs are not reimbursable or exceed the funding limits of this Consent Decree. Such
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costs shall also include any costs incurred by the City for the litigation called City of San
Bernardino, Municipal Water Department v. United States, et al., CV 96-8867 (MRP), through
the date of funding of the O&M and Constructioﬁ Escrows. Such City Past Response Costs shall
not include any City costs related to any other site, including, but not limited to, the Norton Air
Force Base Superfund Site.

“Consent Decree” shall mean this Decree and all appendices attached hereto (listed in
Section XXIX). In the event of conflict between this Consent Decree and any appendi;c, this
Consent Decree shall conﬁol. |

“Cons}ruction Escrow” shall mean the escrovw) account of that name that is established
pursuant to this Consent Decree, including interest or other returns actually earned on that
account (irrespective of the statutory rate of Interest, defined below). The Construction Escrow
shall be owned and managed by the City for (i) funding construction of treatment and directly
related transmission systems that expand the City’s capacity to deliver potable water to its
residents, and (ii) funding for work performed by the City to complete construction of the
Muscoy OU extraction system. For the purposes of this Consent Decree, “funding for work
performed by the City to complete construction of the Muscoy OU extraction s_ystem” shall mean
funding for work performed by the City to complete construction of the five wells and
appurtenant .facilities denominated as EPA Extraction Wells EW-108, 109, 110, li land 112,
located at 1396 North Pico Avenue, 1306 North G. Street, 980 Home Avenﬁe, 1580 W. Virginia
Street, and 1335 Garner Avenue, and testing to determine that the Muscoy OU extra(:tion anci
treatment system is operational and functional pursuant to 40 C.F.R. § 300.435(f)(2); provided,
however, that (a) completion of construction for these purposes shall mean expenses incurred

through completion of acceptance testing up to and including the date the Muscoy extraction and
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treatment system is determined to be “operational and functional” under 40 C.F.R.

§ 300.435(t)(2); and (b) “work performed by the City to complete construction of the Muscoy
OU extraction system” shall not include costs incurred by the City to operate, maintain, repair or
retrofit components of the Newmark or Muscoy OU exiraction and treatment systems that were
constructed by EPA.

. “Day” shall mean a calendar day unless expressly stated to be a working day. “Working
Day” shall mean a day other than a Saturday, Sunday, or federal or State holiday. In computing
any period of time under this_ Consenf Decree, where the last day would fall on 2 Satﬁrday,
Sunday, of federal or State holiday, the period_shall run until the close of business (_)f the next
Working Day.

“Department of Toxic Substances Control” or “DTSC” shall mean the California DTSC
and any of its successor departments or aéencies thereto. -

“DTSC Future Response Costs shall mean, all costs incurred by DTSC, subject to
DTSC’s reservation of rights, after the Effective Date and beginning on the first day of a new
month:

a. for the NMmk QU, through 50 (fifty) years after October 1, 2000, the
date that the Newmark OU treatment system was determined by EPA to be operational and
functional pursuant to 40 C.F.R. § 300.435(f)(2); and

b. for the Muscoy OU, through 50 (fifty) years after EPA has determined that
the Muscoy OU is operational and functional pursuant to 40 C.F.R. § 300.435(f)(2);

c. for the implementation of the Site-Wide Monitoring to be performed by
the City pursuant to this Consent Decree, through 50 (fifty) years after EPA has determined that

the Muscoy OU is operational and functional pursuant to 40 C.F.R. § 300.435(£)(2).
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Such costs shall include, but not be limited to, direct and indirecf costs that DTSC incurs in
reviewing or developing plans, reports, and other items pursuant to this Consent Decree,
verifying the Work, otherwise implementing or overseeing this Consent Decree.

- “DTSC Past Responsé Costs” shall mean all costs incurred by DTSC that are related to
the contamination at the Newmark Groundwater Contamination Superfund Site through the date
of entry of this Consent Decree.

“Effectiv'e Date” shall be the effective date of this Consent Decree as _provided in
P;clragraph 130. |

“EPA” shall mean the United States Environmental Protection Agency and any successor
departments or agencies thereto. ’

“Explanation of Significant Differences™ or “ESD” shal_l mean the ESD executed by EPA
and attached as Appendix I to this Consent Decree.

“Extraordinary Costs” shall mean costs, other than Oversight Costs, which the United

States incurs, including, but not limited to: (1) the costs incurred by the United States to enforce

this Consent Decree against the City (including, but not limited to, the cost of attorney time); (2)

the costs incurred by the United States pursuant to Paragraph 109 of Section XXI (Work

“Takeover); (3) the costs incurred by the United States pursuant to Section IX (Access and

Institutional Controls) (including, but not limited to, the cos.t of attorney time and any monies
paid to secure access and/or to secure or implement institutional controls including, but not
lhﬁited to, the amount of just compensation); (4) costs incurred by the United States pursuant to
Section XV (Emergency Response); (5) Oversight Costs incurred by EPA in the event of remedy
faiiure; or (6) the additional costs incurred by the United States in the event that EPA takes over

the oversight of the O&M on the Newmark or Muscoy OU or the Site-wide Monitoring pursuant

Consent Decree -17-




N T A B R S Sk N SN N Gk BN D e Ee aw

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

to Paragraph 110 of this Consent Decree.

-~ “Future -Cost Account” shall mean the special acc;)unt of that name to be established for
the Site pufsuant to Section 122(b)(3) of CERCLA, 42 U.S..C. § 9622(b)(3), and Paragraph
60.a.3 of this Consent Decree.

“Future U.S. Response Costs” shall mean, subject to the United States’ reservation of
rights, all costs incurred by EPA, DOJ and the Seft]ing Federal Agencies:

a. for the Newmark OU, through 50 (fifty) years after October 1, 2000, the date-
that the Newmark OU treatment sﬁtem was determined b:y EPA to bé operational and functional
pursuant to 40 CF.R. §300435(0(2); |

b f;r tfle Muscoy OU, through 50 (fifty) years after EPA has determined that the
Muscoy OU is operational and functional pursuant to 40 C.F.R. § 300.435(f)(2); and

c. for the implementation of the Site-wide Monitoring to be perfoimed by the City
pursuant to this Consent Decree, through' 50 (fifty) years after EPA has determined that the -
Muscoy OU is operational and functional pursuant to 40 C.F.R. § 300.435_(t)(2).

Such éosts shall include, but not be limited to, direct and indirect costs that the United States
incurs in reviewing or developing plans, rept;ns and o-ther items pursuant to this Consent Decree,
verifying the Work, otherwise implementing or overseeing this Consent Decree, and costs
pursuant to Section VII (Remedy Review), including, but not limited to, payroll costs, contractor
costs, travel costs and laboratory costs. Future U.S. Response Costs exclude Extraordinary
Costs.

“Grc.mndwater Model” or “GW Model” shall mean the gx’oﬁndwater mathematical model
of the Newmark Groundwater Superfund Site developed by EPA in connection with the

Newmark RIFS and to be further developed and updated by the City pursuant to this Consent
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Decree, including all information and assumptions necessary to apply and maintain the
Groundwgtei‘ Model.

“Interest” (when capitalized in this Consent De.cree) ;hall mean. ipterest at the rate _
specified for interest on investments of the EPA Hazardous Substance Superfund established by
26 U.S.C. § 9507, cdmpounded annually on October 1 of each year, in accordance with 42
U.S.C. § 9607(a). The applicable rate of Interest shall be the rate in effect at the time the interest
accrues. The rate of Interest is subj_ect to change on October 1 of each year.

“Interest Earned” shall mean interest earned on z;.mounts in any special account
established pursuant to this Consent Decree, which shall be computéd monthly at a rate based 6n
the annual return on investments of the Hazardous Substance Superfund. The applicable rate of
interest shall be the rate in effect at the time the intefest accrues.

“Interim Remedial Actions” shall mean the interim remedies selected in the Newmark
and Muscoy RODs.

“Lead Oversight Agency” shéll mean EPA or DTSC, whichever has lead oversight
responsibility for the Site or the applicable Work;

a. Except as set forth in subparagraphs (b) and (c) of this definition, DTSC shall
be the Lead Oversight Agency for oversight of the O&M of the Work unless EPA, in its
unreviewable discretion, gives notice to DTSC and the City that a proposed change in the Work
or an EPA-approved schedule, or the manner in which the -City is conducting the Work
constitutes a fundamental change in the requirements of this Consent Decree. EPA shall be the
Lead Agency for reviewing and approving any such fundamental change in the requirements of
this Consent Decree or may, in its unreviewable discretion, enforce the previously apprpved

requirements of this Consent Decree.
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b. EPA shall be the Lead Oversight Agency for the development, review and
approval of any workplan or other document that s;;e;:iﬁes Work to be performed by the City,
which is to be submitted to EPA for approval or developed by EPA pursuﬁnt to this Consent
Decreg, or, if applicable, the Cooperative Agreement. After approval by EPA or entry of this
Consent Décree, whichever occurs last, and except as set forth in subparagraphs (a) and {c)of
this definition, DTSC shall be the Lead Oversight Agency for oversight of the O&M of the
Work. In the event that DTSC or the City proposes, or DTSC approves, any fundamental change
in the Work or an EPA-approved schedule, or the manner in which the City is cqnducting the
Work, DTSC shéll notify EPA. EPA’s concurrence shall be required before aﬁy proposed
fundamental change may be implemented in the Work or an EPA-approved schedule, or the
manner in which the City is conducting the Work. |

| c. EPA shall be the Lead Oversight Agency for (i) performance of five-year -
reviews pursuant to Section VII (Remedy Review); (ii) Certification of Completion or Notice of
Completion pursuant to Paragraph 57; (iii) performance of any portion of the Work that EPA
takes over pursuant to Paragraph 109 or otherwise performs; (iv) implementation of Section XTI
(Aséuranc_:e of Ability to Complete the Work); and (v) enforcement of any obiigation of the City
to EPA only under this Consent Decree or the Cooperative Agreement. EPA also shall be the
Lead Oversight Agency in any action to enforce this Consent Decree or the SOW in the event
that a change in the work be;ing performed by the City constitutes a fundamental change to the
requirements of the Consent Decree or the SOW, and that such change was ﬁade without EPA’s
concurrence. Without EPA concurrencé, an} such fundamental change shall not be
implemented.

“Lead Oversight” shall mean performance of day-to-day oversight of the Work to ensure
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that the City is in compliance with this Consent Decree. Lead Oversight includes, but 1s not
limited to, primary responsibility for reviewing, developing or responding to reports and other
items pursuant to this Consent Decree, verifying the Work, which may include periodically
inspecting City O&M practices, directing the City in compliance-related matters, lotherwise
implementing or overseeing this Consent Decree, coordinating with the Support Oversight
Agency, responding to public inquiries regarding the Site or the Work, and responding to
conditions arising at the Site that require regulatory intervention or assistance. Lead Oversight
includes enforcetﬂent authority, including but not limited to the imposition of stipulated penalties
for failure to comply with this Consent Decree or the SOW.

“Municipal sewage slt'ldge” shall mean any solid, semi-solid, or liquid residue removed
during the treatment of municipal waste water or domestic sewage, and ﬁxay include residue
removed, all or in part, during the treatment of waste\;vater from manufacturing 01: processing
operationé, provided that such residue has essentially the same characteristics as residue removed-
during the treatment of domestic sewage.

“Municipal solid waste” shall mean household waste and solid waste collected from non-
residential sources that is esseﬁtially the same as household waste. While the composition of
such wastes may vary considerably, municipal solid waste génemlly 1s co_niposed of large
volumes of non-hazardous substances (e.g., yard waste, food waste, glass, and aluminum) and
can contain small amounts of other wastes as typically may be accepted in RCRA Subtitle D
landfills.

“National Contingency Plan” or “NCP” shall mean the National Oil and Hazardous
Substances Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42

U.S.C. § 9605, codified at 40 C.F.R. Part 300, and any amendments thereto.
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“Net Present Value” or “NPV” shall mean, as used in this Consent Decree, the dollar

value as stated in the applicable provision of the Consent Decree, as adjusted for inflation by an

‘annual average of 3% beginning on January 1, 2003.

“Newmark Groundwater Contamination Superfund Site” shall mean the site listed by
EPA onthe NPL, set forth at 40 C.F.R. Part 300, Appendix B, by publication in the Federal
Register on Marph 31, 1989, 54 Fed. Reg. 13296, 13301. |

“Operation and Maintenance” or “O&M> shall mean (1) all activities required to operate
and to maintain the effectiveness of the Interim Remedial Action at the Newmark OU begimiing
on the day after the Newmark Interim Remedial Action is determined by EPA to be operational
and functional as defined in 40 C'.F R.§ 360.435(0(2); and (2) all activities required to operate
and to maintain the effectiveness of the Interim Remedial Action at the Muscoy OU beginning on
the day after the Muscoy Interim Remedial Action is determined by EPA to be operational and |
functional as defined in 40 C.F.R. § 300.435(f)(2). Except to the extent required as part of Non-
Routine O&M under the Statement of Work, O&M shall not mean any activities required to
construct, operate or maintain the City’s potable water supply system after the point of
interconnection between the Newmark and/or Muscoy treatment sys;tems and the City’s potable
water supply system, or any activities required to construct, operate or maintain other extraction
and treatment facilities for the City’s water supply.

“O&M Escrow” shall mean the escrow account of that name that is established pursuant
to this Consent Decree, including interest or other return actually earned on that account
(irrespective of the statutory rate of Interest, defined above). The O&M Esérow shall be owned
and managed by the City, and shall be used for (i) O&M of the Site, including Non-Routine

O&M expenses as described in the Statement of Work; (ii) developmént and management of the
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Groundwater Model, pfovid_ed, howevér that such amount, combined with any expenditures to
implement Section IX (Access and Institutional Controlé) shall not exceed $ 1,000,000 (one
million) net present value (“NPV™); (iii) implementation of access and institutional controls as
provided in Section IX (Access and Institutional Controls), Paragraphs 27-30, 32 and 33. of this
Consent Decree, provided, however, that such amount, combined with any expenditures to
develop and manage the Groundwater Model, shall not.exceed $ 1,000,000 (one million dollars)
NPV; (iv) the Site-wide Monitoring; (v) related activities as specified in this Consent Decree or
any of its appendices; (vi) repair or retroﬁf of the Newmark or Muscoy OU extraction or
treatment systems required by the Lead Oversight Agency during O&M, provided that the City
reserves the right to contend that any such ;epair or retrofit is the fault— of EPA or a third party;
and (vii) five year review activities requested by EPA. The O&M Escrow shall not be used by
the City for any other purpose.

“Oversight Costs” shall mean all direct and indirect costs that the United States and
DTSC incur in reviewing or developing plans, reports and other items pursuant to this Conse_nt
Decree, veﬁfying the Work, otherwise implementing or overseeing this Consent Decree, and
costs pursuant to Section VII (Remedy Review), including, but not limited to, payroll costs,
contractor costs,. travel costs and laboratory costs. Oversight Costs shall not include
Extraordinary Costs.

“Paragraph” shall mean a portion of this Consent Decreé identified by an Arabic numeral
Or an upper case letter.

“Parties” shall mean the United Statés, DTSC and the City.

“Past U. S. Response Costs” shall mean all costs that are incurred by EPA, DOJ and the

Settling Federal Agencies that are related to the Newmark and Muscoy OUs up to the date each
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OU is determined by EPA to be operational and functional pursunant to 40 C.F.R. § 300.435(f)(2),
plus O&M of the Newmark OU extraction and treatment system through September 30, 2002;
and for the Source Control OU up to the date of issuance of the Proposed Plan for the Source
Control OU. Such c;osts shall also include any and all costs incurred by the United States for the
litigation styled, City of San Bernardino, Municipal Water Department v. United States Army, et
al, CV 96-8867 (MRP) and Stﬁte of California v. United States Army, et al, CV 96-5205 (MRP)
through the date of entry of this Consent Decree. - |

“Performance Standards™ shall mean the cleanup standards and other measures of

achievement of the goafs of the Interim Remedial Actions set forth in the Newmark and Muscoy

P -

OU RODs and the ESD, and the Work requirements of this Consent Decree and the SOW,
including but not limited to (1) the extraction and treatment of volatile organic compounds in the
extracted groundwater in the amounts and according to the specifications described in the RODs,
the O&M Plans, and the SOW to inhibit effectively the migration of volatile organic compounds
beyond the barrier wells and to meet all federal and State drinking water permit standards; (2) the
acceptance of the extracted, treated water by the City into its potable water supply, provided that
the water meets all federal and State permit requirements for drinking water; and (3) the effective
implementation of institutional controls established by the ESD to protect the bar—rier well
systems.

“RCRA” shall mean the Solid Waste Disposal Act, as amended, 42 U.S.C. §§ 6901 et
seq. (also known as the Resource Conservation and Recovery Act).

“Records of Decision” or “RODs” shall mean the EPA Records of Decision relating to
the Newmark OU signed on August 4, 1993 and relating to the Muscoy OU signed on March 24,

1995 by the Regional Administrator, EPA Region 9, or his/her delegatee, and all attachments
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thereto; and the Explanation of Significant Differences signed by the Regional Admiﬁistmtor,
EPA Region 9, §r his/her delegatee, and all attachments thereto. The Newmark and Muscoy OU
RODs are referred to herein as the Newmérk ROD and the Muscoy ROD, respectively, and are
attached as Appendices A and B. The Explanation of Significant Differences is attached as
Appendix I .

“Section” shall mean a portion of this Consent Decree identified by a roman numeral.

“Settling Federal Agenciés” shall mean the United States Department of the Army and
any other federal_ agencies that are resolving any claims which have been or which could have
been asserted against them with regard to the Site as provided in this Consent Decree, or that may
have liability for the Site or the Site-wide Monitoring. '

“Site” éhéll mean the Newmark and Muscoy OUs of the Newmark Groundwater
Cont_amination Superfund Site, located in the City and County of San Bemardino, California,
and depicted generally on the map attached as Appendix C. The Site does not includé any other
OUs in the Newmark Ground\;vater Contamination Superfund Site or any areas outside of the-
Newﬁla:k Groundwater Contamination Superfund Site.

“Site-wide Monitoring” shall mean the monitoring program specified in the SOW for the
Newmark Groundwater Contamination Superfund Site.

“Source Control Operable Unit” or “Source Control OU” shall mean the operable unit for
the investigation and remediation of sources of contamination in the Newmark Groundwater
Contamination Superfund Site. |

“State” shall mean the State of California, including its agencies, departments and
instrumentalities and any successor agencies, departments and instrumentalities.

“Statement of Work” or “SOW” shall mean the statement of work for implementation of
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the Newmark and Muscoy RODs and the Site-wide Monitoring as set forth in Appendi# D to this
Consent Decree and any modifications made in accordance with this Consent Decree.

“Supervising Contractor’” shall mean either the City of San Bernardino Municipal Water
Department or the principal contractor retained by the City to supervise and direct the
implementation o_f the portion of the Work under this Consent Decree for which the City is
responsibie.

“Support Oversight Agency” shall mean EPA or DTSC, whichever has Support Oversight .
rcs;.)onsibility for the Work or some component of the Work.

“Support Oversight” shall mean performance_of secondary oversight of th_e Work to
ensure that the City is in compliance with this C'onsent becree. Support Oversight includes, but
is not limited to, secondary responsibility for reviewing, developing or responding to plans,
reports and other items pur-suant to this Consent Decree, verifying the Work, which may include
periodically inspecting City O&M prac;tices, directing the City in compliance-related matters,
otherwise implementing or overseeing this Consent Decfee, coordinating with the Lead
Oversight Agency, responding to public inqui‘ries regarding the Site or the Woﬁ(, and responding
to conditions arising at the Site that requﬁe regulatory intervention or assistance.

- “United States” shall mean the Unﬁed States of America, including all of its agencies,
departments and instrumentalities and any successor agencies, departments and instrumentalities
thereto. |

“USACE” shall r.nean.the United States Army Corps of Engineers, including its
departments or instrﬁmentalities or any successor departments or instrumentalities, which is that
department of the United States Army that has been designated responsible for Formerly Used

Defense Facilities.
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“Waste Material” shall mean (1) any “hazardous substance” under Section 101(14) of
CERCLA,42US.C. § 9601( 14); (2) any pollutant or contaminant under Section 101'(33), 42
U.S.C. § 9601(33); (3) any “solid waste” under Section 1004(27) of RCRA, 42 U.S.C.

§ 6903(27); and (4) any “hazardous material” under Cali.forn_ia Health & Safet.y Code § 25501(0).

“Work” shall mean all activities that the City is required to perform under this Consenf
Decree, except those required by Section XXV (Retention of Records).

V. GENERAL PROVISIONS.

5. Objectives of the Parties. The objectives of the Parties in entering into this

Copsent Decree are to protect public health or welfare or the environment at the Site by the
desig;1 and implementation of response actions at the Site by the Parties, to reiﬁbme in part the.
response costs of EPA and DTSC, and to resolve the claims of the Parties against each other with
respect to the Site and the Work.
6. Commitments by the Parties.

| a. The City shall finance and/or perform the Work in accordance with this
Consent Decree, the RODs, the ESD, the SOW, and all work plans and other plans, standards,
spéciﬁcations, and schedules set forth herein or developed by the City and approved by EPA
pursuant to this Consent Decree. The City shall complete the construction of the Museoy
Operéble Unit extraction system, first using $ 6,249,000 currently obligated by EPA for that
purpose, and then using other funds, which the City may withdraw from the Construction
Escrow.

b. - EPA funded the construction of t-he Newmark Operable Unit extraction

and treatment system, and has funded the O&M of the Newmark Operable Unit up to the date of

entry of this Consent Decree. EPA has obligated $ 6,249,000 to complete the construction of the

Consent Decree -27-




N . .

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Muscoy Operable Unit extraction and treatment system. Subject to the continued availability of
this federal funding, EPA shall fund the construction of the Muscoy Operéble Unit extraction and
treatment system, using the currently obligated § 6,249,000. Provided, however, that the City
shall fund all activities that .are necessary to correct deﬁciencies in the portion of such
construction activities performed by the City, including, but not limited to, acceptance testing
that lasts more than one year. EPA and the City each reserve the right to coﬁtmd that each other
or a third party should be responsible for any particular cost item.

c. | The Settling F ederél Agencies shall finance portions of the Work as
provided in Section XVI (Payments for Response Costs). The City and the Settling Federal
Agencies shall also ceimburse the United States and DTSC for certain DTSC Past Response
Costs, Past U.S. Response Costs and certain other response costs as provided in this Consent
Decree. DTSC shall perform oversight as provided in Paragraph 15.

7. Compliance With Applicable Law. All activities undertaken by the Parties

pursuant to this Consent Decree shall be performed in accordance with the requirements of all
applicable federal and state laws and regulations. The Parties must also comply with all
applicable or relevant and appropriate requirements of all federal and state environmental laws as
set forth in the RODs and the SOW. The activities conducted pursuan; to this Consent Decree, if
approved by EPA, or, if applicable, DTSC, shall be considered to be consistent with the NCP.
8. Permits,
a. As provided in Section 121(e) of CERCLA, 42 U.S.C. § 9621(e), and

Section 300.400(¢) of the NCP, no permit shall be required for any portion of the Wcrk
conducted entirely on-site (i.e., within the areal extent of contamination or in very close

proximity to the contamination and necessary for implementation of the Work). Where any
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| portion of the Work to be performed by the City that is not on-site requires a federal or state

penhit or approval, the City shall submit timely and complete applications and take all other
actions necessary to obtain all such permits or approvals. Where any state permit or approval is

required, DTSC shall assist the City in any manner that is practicable to obtain such permits or

-approvals. Such assistance shall include coordination with other State agencies, including

intervention on the City’s behalf if appropriate.

b. The City may seek relief under the prgvisions of Section XVII (Force
Majeure) of this Consent Decree for any delay in the performance of the Work resulting froma
failure to obtain, or a delay in obtaining, any permit required for the Work, where the City has
complied with Paragraph 8.a.

c. This Consent Decree is nbt, and shall not‘ be construed to .be, a permit
issued pursuant to any federal or state statute or regulation.

9. Notice to Successors-in-Title.

a. With respect to any réa] property owned or controlled by the City that
contains stationary extraction and treatment system equipment, extraction wells, pumps,
monitoring wells or other stationary equipment used as part of the Newmark or Muscoy OU, or
the Site-wide Monitoring, within 15 (fifteen) days aﬁér the entry of this Consent Decree, the City
shall submit to EPA for review and approval a notice to be filed with the Recorder’s Office, San
Bernardino County, State of California, which shall provide notice to all successors-in-title that
tﬁc property is part of the Site, that EPA selected interim remedies for the Site in the Newmark
ROD, executed on August 4, 1993, énd in the Muscoy ROD, executed on March 24, 1995, and in
the ESD, and that the Parties have entered into a Consent Decree requiring implementation of the

Interim Remedial Actions. The Notice shall identify the action as being filed in the United Stateg

Consent Decree -29-




I NS NN NG NN NN IOE N N BN me IS e S e B

10
11
12
13

14

15

16

17

18

19

20

21

22

- 23

24

25

26

27

28

District Court for the Central District of California, the case numbers, the partiés and the date this
Consent Decree was entered by the Court. The City shall record the notice(s) within 10 (ten)
days of EPA's abproval of the notice(s). The City shall provide EPA and DTSC with a certified
copy of the recorded notice(s) within 10 (ten) days of recording such notice(s). The notice need
not detail any real property containing pipelines and appurtenant facilities located beneath pul')lic
streets.

b. At least 30 (thirty) days prior to the conveyance of any interest in

‘real property owned or controlled by the City (other than public streets), that is referred to

in the_notice recorded under Paragraph 9.a., including, but not limited to, fee interests,
leasehold interests, and mortgage interests, the City shall give ;:he grantee written notice of
(i) this Consent Decree, (ii) any instﬁnnent by which an interest in real property has; been
conveyed that confers a right of access to the Site (hereinafter referred to as “access
easements”) pursuant to Section IX (Access and Institutional Controls), and (3ii) any
instrument by which an interest in real property has been conveyed that confers a right to
enforce restrictions on the use of such property (heréinaﬂer referred to as “restrictive
easements”) pursuant to Section IX (Access and Institutional Controls).” At least 30
(thirty) days prior to such conveyance, thé City shall also give written ﬁotice to EPA and
DTSC of tl_le prbposed conveyance, including the name and address of the grantee, and the
date on which notice of the Consent Decree, access easements, and/or restrictive
easements was given to the grantee. For the purposes of providing the notice required by
this subparagraph b, the City may furnish potential grantees with a preliminary title report
issued by a title company transacting business in California, provided such preliminary

title report includes the information required to be conveyed by this subparagraph. The
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obligation to provide the notice required by this subparagraph shall terminate when the
obligations of the City pursuant to this Consent Decree with respect to the subject portions
of the Interim Remedial Actions are completed. | |

c. In the event of any such conveyance, the City’s obligations under
this Consent Decree, including, but not ﬁmited to, its obligation to proﬁde Or secure
access and institutional controls, as well as to abide by such institutional controls, pursuant
to Section IX (Access and Institutional_Cpntrols).of this Consent Deqrée, shall continue to
be met by the City. In no event shall the conveyance release or otherwise affect the
liability of the City to comply with all provisions of this Consent Decree, absent the prior
written consent of E:PA. If the United States approves, the grantee may perform some or
all of the Work under this Consent Decree.

V1. PERFORMANCE OF THE WORK.
10.  Selection of Supervising Contractor.

a. All aspects of the Work to be performed by the City pursuant to
Sections VI (Performance of the Work), VII (Remedy Review), VIII (Quality Assurance,
Sampling and Data Aﬁalysis), and XV (Emergency Résponse) of this Consent Decreé shall
be under the direction and supervision of the Supervising Contractor, the selection of
which shall be subject to disapproval by the Lead Oversight .Agency after a reasonable
opportunity for review and com;nent by the gupport Oversight Agency.
| b EPA has approved the City’s Municipal Water Department as the
City’s Supervising Contractor, and DTSC concurs. If at any time after entry of this
Consent Decree, the City proposes to change the Supervising Contractor, the City shall

give such notice to the Lead and Support Oversight Agencies, and must obtain an-

Consent Decree -31-




10
11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

authorization to proceed from the Lead Oversight Agency, after a reasonable opportunity

for review and comment by the Support Oversight Agency, before the new Supervising

i Contractor performs, directs, or supervises any Work under this Consent Decree.

c. If the Lead Oversight Agency disapproves a proposed Supervising
Contractor, the Lead Oversight Agexicy will notify the Parties in writing. In that event, the
City shall submit to EPA and DTSC a list of contractors, including their qualifications,
that would be acceptableto the City within 30 (thirty) days of receipt of the Lead
Oversight Agency’s disapproval of the contractor previously proposed. The Lead
Oversight Agency, after a reasonable opportunity for review and corﬁment by the Support
Oversight Agency, will provide written notice of the names of any contractor(s) that it
disapproves ;md an authorization to proceed with respect to any of the other contractors.
The City may select any contractor from that list that is not disapproved and shall notify
EPA and DTSC of the name of the contractor selected within 21 (twenty-one) days of the
Lead Oversight Agency’s authorizgtion to pro;:eed. |

d. If the Lead Oversight Agency fails to provide written notice of its
authorization fo proceed or disapproval as provided in this Pa’ragfaph and this failure
prevents the City from meeting one or more deadlines in a plan approved or developed_ by
EPA pursuant to this Conseﬁt Decree or the Cooperative Agreement, the City may seek
relief under the prpvisions of Section XVIII (Force Majeure) hereof. |

11.  Remedial Design. EPA performed and paid for the remedial design for the

Interim Remediél Actioﬁ at the Newmark OU, and is performing and paying for the
remedial design for the Interim Remedial Action at the Muscoy OU, including the

development and implementation of Remedial Design Work Plans and Health and Safety
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Plans for field design activities which conform to the app]icéble Occupational Safety and
Health Administration and EPA requirements including, but not limited to, 29 C.F.R.
§ 1910.120. -

12. . Interim Remedial Action. EPA developed and is paying for the Interim
Remedial Actions for the Site. EPA has implemented the Newmark OU Interim Remedial
Action Work Plan. Any work plan for impleméntation of the Muscoy OU Interim
Remedial Action is incorporated into’ this Consent Decree. EPA also_devgloped Health
and Safety Plans for field activities required by the Interim Remedial Action work plans
that conform to the applidable Occupational Safety and Health Administration and EPA
requirements including, but not limited to, 29 C.F.R. § 1910.120. The Health and Safety
Plans for field activities required by the Muscoy Remedial Action Wo.rk Plan are
incorporated into this Consent Decree.

a. EPA shall implement the Muscoy Remedial Design Work Plan.
Unless approved by EPA, the City shall not conduct physical Interim Rerriedial Action
activities at the Site.

b. Nothing in this Consent Decree shall prohibit EPA in its
unreviewable discretion from revising the Muscoy Remedial Action Work Plan or any
other work plan to be implemented in accordance with CERCLA and the NCP. However,
the City’s obligations, if any, to fund such revisions or ﬁerfonn work in accordance with
such revisions shall be governed by the terms éf this Consent Decree and the SOW.

13.  The City shall implement the O&M and other Work, as more particularly
set forth in Paragraph 14 of this Consent Decree (City Obligations), the RODs, the SOW

and the ESD, until the Performance Standards are achieved and for so long thereafter as is

Consent Decree -33-




10
11
12
13
14
15
16
17
18
19

20

21

22
23
24
25
26
27

28

otherwise required under this Consent Decree.

14. City Obligations.

a. City O&M Obliéations
| (1) The City shall perform the O&M on the Newmark and Muscoy

OUs (including the; development of the Groundwater Model and the groundwater
management program) and the Site-wide Monitoring referenced in this Consent Decree
consistent with the RODs, the ESD and the SOW, and shall achieve the Performance
Standards, until the earliest of (1) final Certification of Cotnpletiori under Paragraph 57d
(Certification of Completion); (2) final Notice of Completion. under Paragraph 57.e;. 3
with respect to the Newmark OU, fifty (50) years after October 1, 2600; C)] v;/ith respect to
the Muscoy OU, fifty (50) years after the Muscoyl OU is determined by EPA to be
operational and functional pursnant to 40 C.F.R. § 300.435(f)(2); (5) with respect to the
Site-wide Monitoring, fifty (50) years after the Muscoy OU is.dete:rmined by EPA to be
operational and functional pursuant to 40 C.F.R. § 300.435(f)(2); and (6) with respect to
the implementation of institutional controls, including but not limited to the groundwater
management and pe@it program described in Paragréphs 27-30, fitty (50) years after entry
of this Consent Decree.

(2) After O&M is completed as described in Paragraph 14.a.1, the
City may decommission the gxtraction and treatment systems under the direction of the
Léad Oversight Agency, after a reasonable opportunity for review and comment by the
Support Oversight Agency, and may fund such activities from the O&M Escrow. If the
City elects to continue the operation of the extraction and treatment systems rather than

decommission them after O&M is completed as described in Paragraph 14.a.1, then the
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City shall bear the expense of any such operation and maintenance and any later de-
commissioning of these systems out of financial resources other than the O&M Escrow or
the Construction Escrow. |

3) Aﬁer the entry of this Consent Decree and before funding of the
Q&M Escrow pursuant to Paragraph 60.a of this Consent Decree, the City shall be entitled
to reimbursement for O&M Escrow-covered costs from the Cooperative Agreement,
provideci, however, that the City shail reimburse EPA for any such amounts upon ﬁm<_1ing ,

of the O&M Escrow. With respect to Work undertaken by the City prior to entry of this

Consent Decree in order to prepare the deliverable items listed on the deliverable schedule

of the SOW, once the O&M Escr(;w is funded, the City shall be enﬁtled to reimbursement
from the O&M Escrow for such wofk as an allowable expense, unless such expense has
been reimbursed to the City under.the Cooperative Agreement and is not required to be
reimbursed to EPA pursuant to this Consent Decree.

b. The City shall hnplerﬂent and fund the fo]lowiﬁg items at its own
expense: (1) except dunng periods of production in-excess of the Maximum Routine
Extraction Rates in order to comply with the Statement of Work, the-differential, if any,
due to the change in location of City wells to accommodate the Site treatment systems; (2)
the cost of power incurred due to the requirement that the Site treatment systems be
operated on a 24/7 or other schedule that differs from the schedule dictated by the City’s
production needs; (3) the cost of land used for thc; Site treatment systems and
appurtenances; (4) the cost of qomprehensive general liability and property damage
insurénce related to the Site; (5) the cost of pemmits required for the Site, including, but

not limited to, permits required by the Department of Health Services, the Air Quality
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Management District, the RWQCB (NPDES permits), and any other state or local permit;
(6) the cost of any item described in Paragraph 14.d, 14.f, 14.g, 14.i or 14.j. to the extent

the cost of any such item is not reimbursable or exceeds the funding limits established by

this Consent Decree; (7) the cost of developing, updating and maintaining the

Groundwater Model and iﬁ:xplementing the groundwater management and permit program
described in Paraéraphs 27-30 to the exfent such costs are not reimbursable or exceed the
funding limits established in this Consent Decree; and (8) the repair or retrofit of
components of the Newmark or Muscoy extraction and treatment systems or any delay in
acceptance testing that is the fault of the City, provided, however, that such claims must be
raised in writing by the Lead or Support Oversight Agency prior to EPA’s certification that
the extraction system in question is operational and ﬁlnctional.

c. The City shall be reimbursed for the. costs of O&M (including Non-
Routine O&M costs as defined in the SQW that are not reimbursed to the City by
insurance), Site-wide Monitoring, work requested by EPA in support of five year reviews
pursuant to Section .VII, Paragraph 20, and certain costs of managing the Groundwater -
Model and implementing _institutional controls up to the monetary limits of the O&M
Escrow, including interest earned thereon; provided_, however, that: | \

(1) Amounts funded from the O&M Escrow to develop, update and

maintain the Groundwater Model, and to implement Section TX (Access and Institutional

Controls), Paragraphs 27-30, 32 and 33 collecﬁvely shall not exceed $1,000,000 (one

million doliars) NPV; and

(2) The O&M Escrow may not be used to fund the following cost

items: (a) any item described in Paragraph 14.b, except for (i) the use of DTSC-
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constructed or City-constructed treatment systems during a maintenance outage of the
EPA-constructed treatment system, while the water produced by the Newmark or Muscoy
extraction systems is sent to the DTSC- or City-constructed treatment systems during such

an outage, to the extent that the water treated in the DTSC- or City-constructed treatment

' systems during such an outage is the same water that would otherwise have been treated in

the EPA-constructed treatment system, in accordance with the procedures of the SOW, -

and (ii) for the use of DTSC- or City-constructed treatment systems as part of non-routine

O&M required by the Lead Oversight Agéncy; (b) Extraordinary Costs, except the costs of

reimbursing EPA for work performed pursuant to a Work Takeover under Paragraph 109;
Ec) penalties pursuant to this Consent Decree; (d) costs incurred pursilant to Paragraph 109
of this Consent Decree (Work Takeover), except the costs of reimbursing EPA for Work
performed pursuant to a Work Takeover under Paragraph 109 of this Consent Decree; (€)
costs found to be unallowable after a finally adjudicated audit uncier OMB Circular A-133;
() any cost exclnded from disbursement under Paragraph 71.a., unless such cost is
expressly authorized by the Cooperative Agreements, this Consent Decree or the SOW; (g)
the costs of implementing Paragraphs 27-30, 32 and 33 of this Consent Decree, to the
extent such costs exceed the funding limits established 5y this Consen‘t Decree; (h) any
cost that is not O&M of the Newmark and Muscoy OUs, implementation of Section IX of
this Consent Decree (Access' and Institutional Controls), Groundwater Modeling and
ubdates, work to support Five-year Reviews or Site-wide Monitoring; and except as the
Lead Oversight Agency, with the concuneﬁce of the Support Agency, agrees: otherwise (i)
the ;epair or retrofit of components of the Newmark or Muscoy OU extraction and

treatment systems that are the fault of the City, provided, however, that any such claims

Consent Decree -37-




10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27

28

muét be made by the Lead or Support Oversight Agency in.writing prior to EPA’s
certification that the extraction aﬁd treatment system in question is operational and
functional.

d. The City shall complete the construction of the Muscoy OU
extraction system as ;speciﬁed in the Cooperative Agreement. In addition to the
$6,249,000 in funding provided unélcr the Cooperative Agreement, the City may use
money from the Construction Escrow to fund .such constructiqn, provided, however, that
work performed by the City to complete the construction of the Muscoy OU extraction
system shall not include costs in-curred by the City to operate, maintain, repair or retrofit
cc-)mponents of the Newmark or Muscoy OU extraction and treatment systems that were
constructed by EPA.

€. Pursuant to the Cooperative Agreement, as of the date of entry of
this Consent Decfee, EPA has already oi)ligated $6,249,000 of appropriated money to
compléte construction of the Muscoy extraction system. The City, as part of this
settlement, will continue the construction work on the Muscoy extraction system, first
using the $6,249,000 under the Cooperative_ Agreement, and if that funding is exhausted

before the extraction s&stem is determined to be operational and functional, the City shall
be entitled to draw down the Construction Escrow in order to complete that work.

f Until final Certification of Completion of the O&M as provided for
in Paragraph 57.d or final Notice of Completion as provided for in Parégraph 57.e, the
City shall perfbrm any necessary construction related to the expansion of the existing
extraction and treatment systems constructed ;y DTSC and any City-owned or other City-

operated treatment plants and transmission systems to expand the City’s potable water
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delivery cap.acity. A proposed schedule for such construction is attached to this Consent
Decree as Appendix E. The City shall be entitled to fund the construction of such v?ork
with the Construction Escrow, but shall be responsible for any additional construction
costs after the Construction Escrow is exhausted.

g Until final Certification of Completion of the O&M as provided

for in Paragraph 57.d or final Notice of Completion as provided for in Paragraph 57.¢ on

the Newmark and Muscoy OUs, the City shall perform the operation and maintenance of

any expansion systems and any other City or DTSC extraction and treatment systems
referred to in Paragraph 14.f and shall be responsible for all such costs. Pfovided,
however, that in the maintenance outage or non-;ouﬁne O&M situations referred to in
Paragraph 14.c(2)(a) of this Consent Decree,.the City may draw upon the O&M Escrow to
pay for such costs.

h. Until final Certification of ‘Completion of the O&M as provided for
in Paragraph 57.d or final Notice of Completion as provided for in Paragraph 57.¢ on the
Newmark and Muscoy OUs, the City shall perform Site-wide Monitoring as specified in
the SOW. The City shall be reimbursed for the costs of such monitoring up to the .
monetary limits of the O&M Escrow.

i In accordance with Section IX of this Consent Decree (Access ar;d
Institutional Controls), the City shall adopt and implement a groundwater management and
permit program goveming: (1) the installation of new wells in the Permit Zone (as defined
in Paragraph _27.a); (2) the reconstruction of existing wells in the Permit Zone to increase

the capacity of such wells; and (3) the increased spreading of water in spreading basins

within the City and upgradient of the Newmark and Muscoy extraction and treatment
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systems. Where not provided as part of permit requirements, the City shall secure sucfx
additional access and institutional controls, including those necessary to ensure that thé
Newmark and Muscoy Interim Remedial Actions” effectiveness is not compromised by
increased wéll production or groundwater management practices such as increased
spreading of water. The City shall be entitled to seek reimbursement for certain costs
associated with the implementation of the institutiona-I controls in accordance with this
Paragraph from the O&M Escrow.

j- The City shall develop, apply and maintain the Groundwater Model,
and seek and use its best efforts to obtain water level and water quality data that EPA
detgn'xlines is necessary to de?elop and update the Ground;vater Model. The City also
shall obtain other data and conduct studies requested by EPA in support of five .year
reviews pursuant to Paragraph 20 of this Consent Decree. The City shall be entitled to
seek reimbursement from the O&M Escrow for the costs (including consultants’ and staff

time) associated with these data gathering efforts and studies and for developing, applying

-and maintaining the Groundwater Model, up to the funding limits established by this

Consent Decree.

k. When EPA transfers responsibility for maintaining the Groundwater
Model to the City in accordance with the SOW, the City shall assume the responsibility for
maintaining the Groundwater Model in accordance with the schedule and specifications of
the SOW.

1. The City and DTSC shall refrain from taking or supporting any
action individually, or jointly with any other authority, that would interfere with or

otherwise be inconsistent with the requirements of the Newmark and Muscoy RODs, the
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ESD, the SOW and this Consent Decree.

15.  DTSC/EPA Lead Oversight Agency Obli gaﬁons. DTSC shall perform as
the Lead Oversight Agency for the O&M of the Work performed under this Consent
Decree, except as set forth herein.  EPA shall perform as the Lead Oversight Agency for
the Newmark and Muscoy OUs up to and including the date that EPA determines that such
OU s .operational and functional pursuant to 40 C.F.R. § 300.435(f)(2), or until entry of
this Consent.Decree, whichever occurs later, and as otherwise set forth heréin.

16.  United States/EPA Obligations.

a. Thé United States, on behalf of fhe Settling Federal Agencies, shall
make the payments described in Section XVI of this Consent Decree (Payments for
Response Costs).

b. Upoh entry of this Consent Decree, the ownership of the Newmark
and Muscoy extraction and treatment systems and appurtenant facilities (“such systems”)
shall be transferred to the City of San Bemardino Municipal Water Department by the
United States. Until such transfer is made, the United States shall bear the risk of any loss
or damage to such systems. After such transfer of ownership, the City shall bear the risk
of any loss or damage to and shall maintain reasonable insurance coverage on such
systems to protect against damage or loss of them arising ﬁom insurable risks, as provided
in Section XVII (Indemnification apd Insurance) of this Consent Decree.

c. The United States shall cooperate in the defense of any claim
against the United States that is subject to the indemnity described in Paragraph 74.b of
this Consent Decree in accordance with the requirements of that Paragraph and pursuant to

Paragraph 1.b shall cooperate in the defense of the Interim Remedial Actions, permit
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program and permit decisions.

17. Modification of the SOW or Related Work Plans.

a. IFEPA or DTSC determines that modification to the work specified
in the SOW and/or in work plans developed pursuant to the SOW is necessary to achieve
and maintain the Performance Standards or otherwise to carry out ahd maintain the
effectiveness of the remedies set forth in the RODs, EPA or DTSC may fequire ﬁat such
modification be incorporated m the SOW or such work plm.. Provided, however, that a
l;lodiﬁcation may only be required pursuant'to this Paragraph to the extent that it is
consistent with the scope of the interim remedies selected in the RéDs.

b. For the purposes of this Paragraph 17 and Paragraph 57.c, the
“scope of the interim remedies selectéd in the RODs” is: the work necessary for the
effective implementation of the Newmark and Muscoy OU selected interim remedies as
set forth in the Newmark and Muscoy RODs, the implementation of institutional controls
as provided in the ESD, and the work necessary for the effective monitoring of the
Newmark Groundwater Contamination Superﬁmd Site. The “scope of the interim
remedies selected in the RODs” shall include any necessary and appropriate a&justments,
measures or actions to ensure the effectiveness of the Newmark and Muscoy OU
extraction syétems and barrier well systems, except activities that are (1) required to be
documented in an amendment to a ROD under the NCP; or (2) that requi-re the City to
expand its untreated water transmission capacity.

C. Provided, however, that (1) the City shall undertake Non-Routine
O&M as required pursuant to this Consent Decree and the SOW, but that the total cost of

such Non-Routine O&M shall not, over the life of the Work required by this Consent
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Decree and the SOW, exceed $20,000,000 (twenty million dollars) NPV if reimbursed to
the City by insurance. While such insurance is in force, the City shall not be required to
contribute to the costs of Non-Routine O&M beyond the amount of any applicable
copayments dr deductibles; and (2) for any time period for which there is no insurance, the
City shall be required to contributé to the costs of Non-Routine O&M up to the following

amounts. The total spent by the City that is not reimbursed by insurance for Non-Routine

O&M shall not, over the life of the Work required by this Consent Decree and the SOW,

exceed $1Q,OO0,006 (ten million dollars) NPV, which may be drawn from the O&M and
Construction Escrows, plus an additional amount, up to $5,000,060 (five million dollars)
NPV, rebresenting the sum of (a) the cumulative net actual sav.ings on O&M and
construction realized by the City from the estimated annual O&M costs;, and (b) the
portion of cmnulativel net water sale proceeds to be returned for the benefit of the O&M
Escrow by the City pursuant to the SOW: (The sum of (a) and (b) shall be referred to as
the Contingency Account.) This limit shall be referred to as the “Uninsured Limit.” Any
co-pay or deductibles paid by the City under applicable insurance may be charged against
this Uninsured Limi-t. | _

d. Provided further, that the Cify shall use its best efforts to procure
insurance at commercially reasonable rates to cover the costs of Non-Routine O&M up to
an aggregate of $20,_OO0,000 (twenty million dollars) NPV over the life of this Consent
Decree. The City may determine, however, through the process set forth in the SOW, with
the concurrence of the Lead and Oversight Agencies, that such insurance is unavailable at _
commercially reasonable rates, not cost-effective, or that such' insurance is otherwise

inappropriate. In the event of such a determination, the City shall not be obliged to
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purchase such insurance.

| e.  Ifthe City objects to any modification determined by EPA of DTSC
to be necessary pursuant to this Paragraph, the City may seek dispute resolution pursuant
to Section XIX (Dispute Resolution), Paragraph 85 (Record Review). The SOW and/or
related work plans shall be modified in accordance with final resolution of the dispute.

f. The City shall implement ény work required by any rﬁodiﬁcations
incorporated in the SOW and/or in work plans developed pursuant to the SOW in
accordance with this Paragraph. |

g. Nothing in this Paragraph shall be construed to limit EPA's or
DTSC’s authority.to— require performance of further response actions as otherwise provided
in'this Consent Decree.

18.  The Parties acknowledge and agree that noﬂxing in this Consent Decree, the
SOW, or the Remedial Design or Remedial Action Work Plans coﬁstitutes a warranty or
representation of any kind by EPA or DTSC that compliance with the work requirements
set forth in this Consent Decree, the SOW and the Work Plans will achieve the
Performance Standards. The Parties believe that the pérformance of the Work will help
reduce the risk of public exposure to the groundwater contaminatioﬁ and reduce and
inhibit the spread of groundwater contamination from its current locations at the Site.

19.  The City shall, prior to any off-Site shipment of Waste Material from the
Site to an out-of-state waste management facility, provide written notification to the
approi)riate state environmental official in the receiving facility's state and to the EPA and
DTSC Project Coordinators of such shipment of Waste Material. However,'this

notification requirement shall not apply to any off-Site shipments when the total volume of
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all such shipments will not exceed 10 (ten) cubic yards.

a. . The City shall include in the written notification the following
information, where availabl-e: (1) the name and location of the facility to which the Waste
Material is to be shipped; (2) the type and quantity of the Waste Material to be shipped; (3)
the expected schedule for the shjpnient of the Waste Material; and (4) the method of
transportation. The City shall notify the state in which the planned receiving facility is
located of major changes in the shipment plan, such as a decision to ship the Waste
" Material to ax.mther facility within the same state, or to a facility in another state.

b. The identity of the receiving facility and state will be determined by
the City at least 30 (thirty) da;s prior to shipment. The .City shall provide the information
required by Paragraph 19.a as soon as practicable after the award of the contract and
before the Waste Material is actually shipped. |

VII. REMEDY REVIEW

20.  Periodic Review. The City shall conduct any studies and investigations as

requested by EPA, in order to permit EPA to conduct reviews of whether the Interim
Remedial Actions are protective of human health and the environment, at least every 5
(ﬁvé) years as required by Section 121(c) of CERCLA, 42 U.S.C. § 9621(c), and any
i| applicable regulations. EPA and the City will seek to avoid duplicative sampling and
laboratory work, and to the extent feasible, will seék to consolidate the five-year reviews
of the Newmark and Muscoy OUs.

21.  EPA Selection of Furtﬁer Response Actions. If EPA determines, at any
time, that the Interim Remedial Actions are not protective‘ of human health and the

environment, EPA may select further response actions for the Site in accordance with the
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requirements of CERCLA and the NCP.

éZ. Opportunity To Comment. The Parties and, if required by Sections
113(k)(2) or 11'} of CERCLA, 42 US.C. §§ 9613(k)(2), 961 7, the public, will be provided
with an opportunity to comment on any further response actions proposed by EPA as a
result of the.re.view conducted pursuant to Section 121(c) of CERCLA ,42US.C.
§ 9621(c), and to submit written comments for the record during the comment period.

VIIL QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

23.  Samples taken within the Newmark and Muscoy treatment systems for
ongoing process control purposes and for the purpose of complying with Department of
Health Servic;as permits or equivalent state authorizations shall coniply w1th the
procedures, including QA/QC procedures, referenced in the permits and any additional
procedures required pursuant to the SOW. The City shall use quality assurance, quality
control, and chain of custody procedures for all other treatability, design, compliance and
monitoring sarhples in accordance With “EPA Requirements for Quality Assurance Project
Plans for Environmental Data Operati_on,” (EPA QA/R5); “Preparing Perfect Project
Plans,” (EPA /600/5-88/087), and subsequent amendments to such guidelines. Amended
guidelines shall apply only to procedures conducted after such notification. Prior to the‘
commencement of any monitoring project under this Consent Decree, the City shall submi;c
to EPA for approval, after a reasonable opportunity for review and comment by DTSC, a
Quality Assurance Project Plan (“QAPP”) that is consistent with the SOW, the NCP aﬂd
applicable guidance documents. If relevant_ to the proceeding, the Parties agree that
validated sampling data generated in accordance with the QAPP(s) and reviewed and

approved by EPA shall be admissible as evidence, without objection, in any proceeding
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under this Consent Decree. The City shall ensure that EPA and DTSC personnel and their
authorized representatives are allowed access at reasonable times to all laboratories
utilized by the City in implementing this Consent Decree. In addition, the City shall
ensure that such laboratories shall analyze all samples submitted by the Lead Oversight
Agency pursuant to the QAPP for quality assurance monitoring. The City shall ensure that
the laboratories they utilize for the analysis of samples taken pursuant to this Consent
Decree perform all analyses accofding to accepted EPA methods. Accepted EPA methods
consist of those methods v.vhich z;re documented in the “Contract Lab Program Statement
of Work for Inorganic Analysis™ and the “Contract Lab Program Statement of Work for
Organic Analysis,” dated February 1988, and any amendments made or appl'ic;able thefeto
during the course of the implementation of this Consent Decree. The City shall ensure that
ail laboratories th¢ City uses for analysis of samples taken pursuant to this Consent Decree
participate in an EPA or EPA-equivalent.QA/QC program. The City shall ensure that all
field méthodologies utilized in collecting samples for subseqlient analysis pursuant to this
Consent Deéree will be conducted in accordance with the procedures set forth in the
QAPP approved by EPA.

24, Upon request, the City shall allow split or duplicate samples to be taken by

EPA and DTSC or their authorized representatives. Unless shorter notice is agreed by

‘EPA, the City shall notify EPA and DTSC not less than 28 (twenty-eight) days in advance

of any sample collection activity, other than ongoing process control sampling and

sampling for the purpose of complying with Department of Health Services permits, as to

which the City shall provide such notice to EPA and DTSC as specified in the SOW. In

addition, EPA and DTSC shall have the right to take any additional samples that EPA or
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DTSC deems necessary. Upon request, EPA and DTSC shall allow the Cify to take split
or duplicate samples of any samples they take as part of their oversight of the City
implementation of the Work.

25.  The City shall submit to EPA and DTSC eéch 2 (two) copies of the results
of all sampling and/or tests or other data obtained or generated byor on behalf of the City
with respect to the Site and/or the implementation of this Conseﬁt Decree unless EPAor
DTSC agrees otherwise.

26.  Notwithstanding any provi_sion of this Consent Decree, the United States
.anc-i DTSC hereby rétain all of their information gathering and inspection authorities and
rights, including enforcement actions related thereto, under CERCLA, RCRA and any
other applicable statutes or regulations.

IX. ACCESS AND INSTITUTIONAL CONTROLS.

27. Groundwater'Mana'gemeht and Permit Programs. In order to ensure the
effectiveness and integrity of the Interim Remedial Actions, and to implement the ESD,
the Cify shall, within 30 (thirty) days of entry.of this Consent Decree: |

a. ix-lstitute a groundwater management program whereby the City
shall monitor and, where warranted by the City’s best professional judgment, and, if
available, the Groundwater Model, in consultation with EPA and DTSC, take appropriate
actions to prevent or mitigate (1) the installation and expansion of production wellfields
and spreading basins and the re-equipping of existing wells if such wells are located within
the City limits in the zone which may affect the effectiveness and integrity of the Interim
Remedial Actions (“Permit Zone”), as determined by EPA. If the City objects to EPA’s

determination of the Permit Zone, the City may seek dispute resolution pursuant to Section
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XIX (Dispute Resolution), Paragraph 85 (Record Review); (2) the increase of the annual
volume of watcf spread in the Waterman Canyon, Devil’s Canyon, and Badger Canyon
spreading basins; and (3) the construction of any new spreading basins within City limits
located upgradient of the Newmark and Muscoy treatment systems;

b. | initiate the Cify legislative process for approval and adoption of a
groundwater management program consistent with the requirements of Paragraphs 27.c,
274 a1_1d 28 that requires specific, advance written approval from the City (which approval
shall be based on the City’s best professional judgment in consultation with EPA and
DTSC) in order to (1) install new wells or to reconstruct existing wells in a manner which
increases their capacity if such wells are located wi(hin the Permit Zone; (2) increase the
annual volume of water spread in the Waterman Canyon, Devil’s Canyon, and Badger
Canyon spreading basin; or (3) c.onstruct any new spreading basins with the City limits
located upgradient of the Newmark and Muscoy treatment systems;

c. submit to EPA a plan proposing to define the Permit Zone and for a
well permit pfogram to require applicants for permits to drill new wells or to reconstruct
existing wells to increase production capacity to demonstrate and certify, using the

Groundwater Model, that the proposed new or reconstructed well, at its maximum

production, will not interfere with or adversely affect the integrity of the Newmark and

Musg:oy extraction and treatment systems, will not increase the likelihood that
contaminants will migrate past or around the barrier wells that are part of those systems,
and will not otherwise interfere with the performance of the Interim Remediai Actions;
and

d. submit to EPA a plan for a permit program to regulate the spreading
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of water in the spreading basins located within City limits that are upgradient of the
Newmark and Muscoy extraction and treatment systems. This program shall address, at a
minimﬁm, the spreading basins located at Devil’s Canyon, Waterman Canyon and Badger
Canyon, and any expansion or replacement of these basins, and any additional basins
constructed before the comnpletion of the Work provided for in this Consent Decree. The
regulation of spreading activities shall be directed to assuring that any spreading of water
in these basins shall not interfere with or adversely affect the integrity of the Newmark and
Muscoy Interim Remedial Actions. The permiit program will accommodate the use of
these basins fér ﬂqod control purposes in order to protect public safety and to assure
proper o'peration of the City’s silpply wells and of all trea'tment systems.

Upon approval by EPA pursuant to Section XI (EPA Approval of Plans and Other
Submissions), the City shail implement the permit program.

28.  In addition to the above-described conditions on permit issuance, the City
shall condition the issuance of any permit iséucd under the permit programs described in
this Section on the grant of a right for EPA, DTSC and the City, including their con&actors
and representatives, (1) of access at reasonz-able times to the wells or spreading basins or
related areas for the purpose of verifying compliance with the permit; and (2) upon
reasonable notice to inspect and copy documents and records of the operations of the
permitted facilities in order to verify compliance with the permit. Nothing in this
Paragraph shall limit EPA’s or DTSC’s respective statutory and regulatory authorities,
including, but not limited to, the authority to obtain access to real property. .

29.  During the period, if any, after adoption of the permit pfogmm and before

the completion of the adaptation of the Groundwater Model for the permitting program,
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the City may, with the written concurrence of the Lead Oversight Aggncy, after reasonable
opportunity for review and comment by the Support Oversight Agency, issue a permit
allowing the re-equipping or installation of a well on the basis of best professional
judgment, based on available evidence satisfactory to the Lead and Oversight Agencies
.ar;d the City, that the proposed re-equipping or installation of the well will not have an
adverse effect on the Intérim Remedial Actions. During this period, the City also shall -
continue to implement the groundwater management program described in Pafagraph 27.a.
Once the groundwater management and permit programs specified 1n Paragraphs 27.b, ¢
and d, and Paragraph 28 are implemented, the groundwater managemént program
described in Pamg;aph 27.a may b;: terminated.

30.  The permit programs described in Pdragrapﬁs 27 and 28 shall require that,
simultaneous with the filing of a perrﬁit application or certification, the permit apblicant
shall provid-e EPA and DTSC with copies of any such permit application or certification,
together with supporting documentation. EPA and DTSC shall also be provided with the
City’s proposed permit decision and any modeling or other information on which it is
based. After receipt of the application or certification and proposed permit decision and
all supporting documgntation, the Lead and Support Oversight A‘genciés shall ha;'e a
minimum of 30 (thirty) days in which to comment to the City in writing upon any such
application or certification and the proposed decision, but in no circumstances shall a
failure to comment within 30 (thirty) days of receipt of such information, or any other time
period be deemed to be concurrence on the part of the Lead and/or Support Agency. If the
Lead or Support Oversight Agency objects to a permit application, certification, proposed

decision, or to the modeling work or other documentation on which a proposed permit
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decision is based, the Lead and/or Support Oversight Agency, as the case may be, and the
City shall consult for up to 60 (sixty) days in order to resolve any material differences
between or among them over such matters. The City shall not issue a permit over the
unresolved objections of the Lead or Support Oversight Agency.

| 31.  The City shall defend, indemnify, save and hold hanﬁless the United States
and DTSC for any claims that result from the institution and/or implementation of the
groundwater management or permitting programs as provided m Paragraph 74.b.

32. Ifthe Site; or any other property where access and/or land/water use

restrictions (other than those provided in the permit program iﬁ Paragraphs 27-30) are
m;,eded to implement this Consent Decree, is owned or controlled by any of the Parties,

such Parties shall:

a. commencing on the date of lodging of this Consent Decree, provide
EPA and DTSC, and their representatives, including their contractors, with access at all
reasonable times to the Site, or such other property, for the purpose of conducting any

activity related to this Consent Decree including, but not limited to, the following

activities:
(1)  Monitoring the Work;
(2) Verfying any data or information submitted to the United
States or the State;
€)) Conducting investigations relating to contamination at or
near the Site; |
(4)  Obtaining samples;
(5)  Assessing the -.need for, planning, or implementing additional
Consent Decree -52-
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response actions at or near the Site;

(6)  Implementing the Work pursuant to the conditions set forth
in this Consent Decree;

(7)  Inspecting and copying records, operating logs, contracts, or
other documents maintained or generafegl by the Parties or their agents, cbhsistent
with Section XXIV (Access to Information);

(8) Assessing the I_’arties’ 6ompliance with this Consent Decree;
and

(9)  Determining whether the Site or other property is being used
in a manner that is prdhibited or restricted, or that may nee;d to be prohibited or
restricted, by or pursuant to this Consent Decree; |

b. Commencing on the date of lodging of this Consent Decree, refrain
from using the Site, or such otile.r property, in any manner that would interfere with or

adversely affect the integrity or protectiveness of the remedial measures to be implemented

' pursuant to this Consent Decree. Such restrictions may include, but are not limited to,

refraining from installing or operating production wellfields or spreading basins in a
manner that would interfere with the effectiveness of the Newmark or Muscoy OU

extraction and treatment systems.

c. Within 90 (ninety) days of EPA’s written request specifying the
property, restrictions, access or easements sought, execute and record in the Recordex‘s
Office of San Bernardino County, State of California , an easement, running with the land,
that (i) grants a right of access for the purpose of conducting any activity related to this

Consent Decree including, but not limited to, those activities listed in Paragraphs 32.a,
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33.a, 33.c of this Consent Decree, and (ii) grants the right to enforce the land/water use
restrictions listed in Paragraphs 32.b, 33.c of this Consent Decree, or other restrictions that
EPA determines are necessary to impleﬁlent, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to this Consent Decree.
Such Parties shall grant'the access rights and the rights to enforce the land/water use
restrictions to one or more of the following persons: (i) the United States and its
rebresentatives, (11) DTSC and i_ts representatives, (iii) the City and its representatives, as
applicable, and/or (iv) other appropriate grantees. Such Parties shall, within 45 (forty—ﬁve) _
days of entry of this Consent Decree, submit to EPA for review and approval with respect
to such property:
(1) A draft easement, in substantially the form attached hereto
as Appendix F, that is enforceable under the laws of the State of California, free
and clear of all prior liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney General's Title Regulations i)romulgated pursuant to
40 Ul.S.C. § 255; and
| (2) acurment ﬁtle commitment or report prepared in accordance
with the U.S. Department of J ustice Title Standards (2001) (the “Standards™).
Within 15 (fifteen) days of EPA's approval and acceptance of the easement, such Pames
shall update the title search and, if it is determined that nothing has occurred since the
efféctive date of the commi_tment or report to affect the title adversely, record the easement
with the Recorder's Office of San Bemardino County. Within 30 (thirty) days of recording
the.easement, such Parties shall provide EPA with final title evidence acceptable under the

Standards, and a conformed copy of the original recorded easement showing the clerk's
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recording stamps. The City shall not be obliged to record easements relating to water
pipelines under public streets.

33. If the Site, or any other property where access and/or land/water use
restrictions are needed to implement this Consent Decree (other than those provided in the
permit program in Paragraphs 27-30), is owned or controlled by persons other than any of
the Parties, the City shall upon written request from EPA specifying thé i:roperty,
restrictions, access or easements_sought, use best efforts to secure from such persons:

a. an agreement to provide access thereto for the City, as well as for
the United States on behalf of EPA, and DTSC, as well as their representatives (including
contractors), for the purpose of (:onducting any activity related to this Consent Decree
including, but not limited to, those activities listed in Paraéaph 32.a of this Consent
Decree;

b. an agreement, enforceable by the City, the United States; and DTSC,
to abide by the obligations and restrictions established By Paragraphs-32.b and 32.c of this -
Consent Decree, or that are otherwise necessary to implement, ensure non-interference

with, or ensure the protectiveness of the remedial measures to be performed pursuant to

this Consent Decree; and

c. if EPA 56 requests, the exécution and recordation in the Recorder's
Office of San Bemardino County, State of California, of an easement, running with the
land, that (i) grants a right of access for the purpose of conducting any activity related to
this Consent Decree including, but not limited to, those activities listed in Paragraph 32.a
of this Consent Decree, and (ii) grants the right to enforce the land/water use restrictions

listed in Paragraphs 32.b and 32.c of this Coﬁsent Decree, or other restrictions that EPA
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determines are necessary to implement, ensure non-interference with, or ensure the
protectiveness of the remedial measures to be performed pursuant to this Consent Decree.
The access rights and/or rights to enforce land/water use restrictions shall be granted to
one or more of the following persons: (1) the United States and its representatives, (ii)
DTSC and its representatives, (iii) the City and its representatives, as applicéble, and/or
(iv) other appropriate grantees. Within 45 (forty-five) days of entry of this Cénsent
Decree, the Party shall submit to EPA for review and approval with respect to .such
property:
(1) a draft easement, in substantially the form attached hereto as

Appendi); F, that is enforceable under the laws of the State of California, free and

clear of all prior liens and encumbrances (except as approved by EPA), and

acceptable under the Attorney General's Title Regulations promulgated pursuant to

40 U.S.C. § 255; and

(2)  acurrent title commitment or report prepared in accordance

with the Standards.
Within 15 (fifteen) days of EPA's approval and acceptance of the easement, the City shall
update the title search and, if it is deteﬁﬂined that nothing has occurred since the effective
date of the commitment or report to affect the title adversely, the easement shall be
recorded w1th the Recorder’s Office of San Bemardinb County. Within 3-0 (thirty) days of
the recording of the easement, the City shall provide EPA with final title evidence

acceptable under the Standards, and a conformed copy of the original recorded easement

'showing the clerk's recording stamps. The City shall not be obliged to record easements

for water pipelines under public streets.
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34.  For purposes of Paragraphs 32 and 33 of this Consent Decree, “best efforts”
includes the payment of reasonable sums of money by the City in consideration of access,
access easements, land/water use restrictions, and/or restrictive easements, except that the
City shall not be required to pay permittees under Paragraphs 32 and 33 or the County of
San Bernardino for such matters if the Lead Oversight Agency determines that such
payments are not required. If any access or land/water use restriction agreements required
by Paragraphs 32.a, 32.b or 32.c of this Consent Decree are not obtained within 45 (forty-
five) days of the date of entry of this Consent Decree, or EPA request, ‘if applicable, or any
access easements or restrictive éasements required by Paragraph 33 of this Consent Decree
are not submitted to EPA in draft form within 45 (forty;ﬁve) days of the date of ;EPA’s
request for such easements, the City shall promptly notify the United States and DTSC in
writing, and shall include in that notification a summary of the steps that the City has
taken to attempt to comply with Paragraph 33 of this Consent Decree. The United States
or DTSC may;, as -théy deem appropriate, assist the éily in obtaining access or land/water
use restrictions, either in the form of cont;actual algreements or in the form of easements
running with the land. The City shall reimburse the United States or DTSC in accordance
with the procedﬁes in Section XVI (Payments for Response Costs), Par;graph 62.e, for all
costs incurred, direct or indirect, by the United States or DTSC in obtaining such access
and/or land/water use restrictions including, but not limited to, the cost of attorney time
and the. amount of monetary consideration paid or just compensation.

35.  IfEPA determines that, in addition to the City groundwater management
and permit programs referred to in Paragraphs 27-30, land/wa:ter use restrictions in the

form of state or local laws, regulations, ordinances or other governmental controls are
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needed to implement the interim rc_amédies selected in the RODs or the institutional
controls selected in the ESD, ensure the integrity and protectiveness thereof, or ensure
non-interference therewith, the City and DTSC shall use their best cffo;ts to cooperate
with-EPA's efforts to secure such governmental controls. For the purposes of this
Paragraph, “best efforts” shall not include the payment of sums of money to aﬁy other
governmental entity in consideration of such governmental conirols or the indemnification
of the United States for actions taken to secure such additional controls..

36.  Notwithstanding any provision of this Consent Decree, the United States
and DTSC retain all of their access authorities and rights, as well as all 6f their rights to

require land/water use restrictions, including enforcement authorities related thereto, under

CERCLA, RCRA and any other applicable statute or regﬁlation.

X. REPORTING REQUIREMENTS.

37.  Inaddition to any other requirement of this Consent Decree, the City shall

|| submit to EPA and DTSC 3 (three) copies of written progress reports that: (a) describe the

actions which have been taken toward achieving compliance with this Consent Decree
during the previous month or other reporting period spécified in this P.ar-agraph
(“Reporting Period™); (b) include a summary of all results of sampling and tests and all
other data received or generated by the City or its contractors or agents in the previous
Reporting Period; (c) identify all work plans, plans' and other deliverables required by-this
Consent Decree completed and submitted during the previous Reporting Period; (d)
describe all actions, including, but not limited to, data collection and implementation of
work plans, which are scheduled for the next six weeks, if the Reporting Period is one

month, or for the following Reporting Period, if the Reporting Period is a quarter- or half-
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yeaf, and provide other infonﬁation relating to the progress of the Work; (€) include
information regarding percentage of completion, unresolved délays encountered or
antjcipated that may affect the future schedule for implementation of the Work, and a
description of efforts made to mitigate those delays or anticipated delays; (f) include any
modifications to the work plans or other schedules that the City has proposed to or that
have been approved by the Lead Oversight_Agency; and (g) &escribe all act.ivities
undertaken in support of the Community Relations Plan during the previous Reporting

Period and those to be undertaken in the next six weeks, if the Reporting Period is one

 month, or during the following Reporting Period, if the Reporting Period is a quarter- or

half-year. For the purposes of this Pé.ragraph, data shall be considered “received or
generated” after all QA/QC procedures required under this Consent Decree have been
completed for such data and the City has physically (including electronically) received the

data together with QA/QC documentation for such data. All data including control

~samples data and their QA/QC documentation shall be reported to the Lead or Support

Oversight Agency as detailed in the SOW.

The City shall submit these progress repbr.ts to EPA and DTSC according to the
following schedule; provided that the Lead Oversight Agency with the concurrence of the
Support Oversight Agency may establish a different schedule or require more frequent
reporting.

a. By the last day of the month following the preceding month, for 2
(two) years after the Effective Date;
b. By the last ciay of the month following the preceding quarter, for the

following five years (i.e. April 10, July 10, October 10 and January 10); and
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c. By the last day of the month following the preceding half-year, for

the remaining years of Work (i.e. January 10, July 10).

If requested by EPA or DTSC, the City shall also provide briefings for EPA and
DTSC to discuss the progress of the Work. Such briefings may be by conference call if
permitted by the Lead Oversight Agency. _ |

38.  The City shall notify EPA and DTSC of any change in the schedule
described in the progress report for the performancé of any activity, including, but not
limited to, data collection and implementétion of work plans, no later than 7 (seven) days -
prior to the performance of the activity.

) 39. ﬁpon the occurrence of any event during performance of the Work that the
City is required to report pursuant to Section 103 of CERCLA or Section 304 of the )
Emergency Planning and Community Right-tp-Know Act (“EPCRA™), the City shalt
within 24 (twenty—foﬁr) hours of the onset of such event orally notify the EPA Project
Coordinator or the Alternate EPA Project Coordinator (in the event of the unavailability of
the EPA Project Coordinator), and, in the event that neither the EPA I.’roject Coordinatof
or Alternate EPA Project Coordinator is available, the Emergency Response Section,
Region 9, United States Environmental Protection Ageﬁcy. The City shall also notify the
DTSC Project Coordinator within the same time period. These'reporting requirements are
in addition to the reporting required by CERCLA Section 103 or EPCRA Section 304.

40.  Within 20 (twenty) days of the onset of such an event, the City shall furnish
to EPA and DTSC a written report, signed by the City’s Project Coordinator, setting forth
the events which occurred and the measures 'faken, and to be taken, in response thereto.

Within 30 (thirty) days of the conclusion of such an event, the City shall submit a report
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setting forth all actions taken in response thereto.

41.  The City shall submit 2 (two) copies of all plans, reports, and data required
by the SOW or any approved plans to the Lead and Support Oversight Agenéies in
accordance with the schedules set forth in such plans.

42.  All reports and other documents submitted by the City to the Lead and
Support Oversight Agencies (other than the progress reports referred to above) which

purport to document compliance with the terms of this Consent Decree shall be signed by

authorized representatives of the City.

XI. APPROVAL OF PLANS AND OTHER SUBMISSIONS
43.  After review of any plan, report or other item which is required to be
submitted for approval pursuant to.thjs Consent Decree, the Lead Oversight Agency, after
a reasonable opportunify for review and comment by the Support Oversight Agency, shall:
(2) approve, in whole or in part, the submission; (b) approve the submission upon
specified conditions; (c) modify the submission to cure the deficiencies; (d) disapprove, in
whole or in part, the submission, directing that the City modify the submission; or (€) any

combination of the above. However, the Lead Oversight Agency shall not modify a

‘submission without first providing the City at least one notice of deficiency and an

opportunity to cure within 30 (thirty) days, or within another period selected by _ti'le Lead
Oversight Agency, except where to do so would cause serious disruption to the Work or
where previous submission(s) have been disapproved due to material defects and the
deficiencies in fhe submission under consideration indicate a bad faith lack of effort to

submit an acceptable deliverable.

44. In the event of appro#al, approval upon conditions, or modification by the
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Lead Oversight Agency, as applicable, pursuant to Paragraph 43 or 46, the City shall
proceed to take any action required by the plan, report, or other item, as approved or
modified by the Lead Oversight Agency, subject only to its right to invoke the Dispute
Resolution procedures set forth In Section XIX (Dispute Resolution) with respect to the
modifications or conditions made by the Lead Oversight Agency. In the event that the
Lead Oversight Agency modifies the submission to cure the deficiencies pursuant to
Parégraph 43 or 46 and the subrﬁission has a material defept, EPA and DTSC retain their
right to seek stipulated penalties, as provided in Section XX (Stipulated Penalties).

| 45.  Resubmission of Plans.

a. Upon recejpt of a notice of di;approval pursuant to Paragraph 43,
the City shall, within 30 (thirty) days or such longer time as specified by the Lead
Oversight Agency in such notice, correct the deficiencies and resubmit the plan, report, or
other item for approval. Any _s.tipulated penalties applicable to the submission, as provided
in Section XX (Stipulated Penalties), shall accrue during the 30-day (thirty-day) period or
otherwise specified period but shall not be payable unless the resubmission is disapproved
or modified dﬁe to a material defect as provided in Paragraph 47.

b. Notwithstanding the receipt ;)f a notice of disapproval pursua.;xt to
Paragraph 43, tﬁe City shall proceed, at the direction of the Lead Oversight Agency, to
take any action required by any non-deficient portion of the submission. Implemeﬁtation

of any non-deficient portion of a submission shall not relieve the City of any liability for

| stipulated pénalties under Section XX (Stipulated Penalties).

46.  Inthe event that a resubmitted plan, report or other item, or portion thereof,

is disapproved by the Lead Oversight Agency, the Lead Oversight Agency may again
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require the City to correct the deficiencies, in accordance with the preceding Paragraphs.
The Lead Oversight Agency also retains the right to modify or develop the plan, report or
other item. The City shall implement any such plan, report, or item as modified or
developed by the Lead Oversight Agency, subject only to its right to invoke the procedures
set forth in Section XIX (Dispute Resolution).

47.  Ifupon resubmission, a plan, report, or item is disapproved or modified by
the Lead Oversight Agency due to a material defect, the City shall be deemed to have
failed to subﬁlit such plan, report, or item timely and adequately unless the City invokes
the dispute resolution procedures set forth in Section XIX (Dispute Resolution) aﬁd the
Lead Ovérsight Agency's action is overturned pursuant to tha;Section. The provisions c;f
Section XIX (Dispute Resolution) and Section XX (Stipulated Penalties) shall govern the
implementation of the Work and accrual and payment of any stipulated penalties during
Dispute Résolution. If the Lead Oversight Agency‘s. disapproval or modification is upheld,
stipulated penalties shall accrue for such violation from the date on which the initial
submission was originally required, as provided in Section XX (Stipulated Penalties).

48.  All plans, reports, and other items required to be submitted to the Lead
Oversight Agency under this Consent Decree shall, upon approval or modification by the
Lead Oversight Agency, be enforceable under this Consent Decree. In the event the i.,ead
Oversight Agency approves or modifies a portion of a plan, report, or other item required
to be submitted under this Consent Decree, the approved or modified portion shall be
enforceable under this Consent Decree.

XII. PROJECT MANAGERS

49.  Within 20 (twenty) days of lddging this Consent Decree, the City, DTSC
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and EPA will notify each other, in writing, of the name, address and telephone number_of
their respective desiénated Project Coordinators and Alternate Proj ect Coordinators,
unless such designation and notification has been made prior to entry of this Consent
Decree. If a Project Coordinator or Alte;'nate_ Project Coordinator initially designated is
changed, the identity of the successor will be given to the other Parties at least 5 (five)
working days before the changes occur, unless impracticable, but in no event later than the
actual day the change is made. The City’s Project Coordinators shall be subject to
disapproval by EPA and shall have the technical expertise sufficient to adequately oversee
all aspects of the Work. The City’s Project Coordinators may include the Manager and
Deputy General M;nager of the City’s Mum'ci-pal Water Department, but shall not be City
or non-City employees who are attorneys for the City. He or she may assign other
representatives, inclhding contractors, to serve as Site representativeé for oversight of
performance of daily operations.

50. Tﬁe United States or DTSC may designate other represeﬁtatives, including,
but not limited to, EP;A and DTSC employees, and federal and DTSC contractors and
consultants, to observe and monitor the progress of any activity undertaken pursuant to
this Consent Decree. EPA'S Project Coordinator and Alternate Project Coordinator shall
have the authority lawfully vested in a Remedial Pfoj ect Manager (“RPM”) and an On-
Scene Coordinator (“(:)SC”) by the NCP, 40 C.F.R. Part 300. In adciition, EPA's Project
Coordinator or Altemate Project Coordinator shall have authority, consistent with the
NCP, to halt any Work required by this Consent Decree and to take any necessary response
action when s/he determines that conditions at the Site constitute an emergency situation

or may present an immediate threat to publié health or welfare or the environment due to
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release or threatenéd release of Waste Material. -

51.  The Parties’ Project Coordinators will meet, at a minimum, on a monthly
basis or other basis as determined by the Lead Oversight Agency.

XTI ASSURANCE OF ABILITY TQ COMPLETE WORK

52.  Within 60 (sixty) days of entry of this Consent Decree, or within 10 (ten)
days of the United States’ payment of the amounts provided in Section X V1 of this
Consent Decree (Payments of Response Costs), whichever is later, the City shall establish
and maintain financial security for the O&M-and the Site-wi_de Monitoripg in the form of
the O&M Escrow, and for the construction the City has agreed to _p':erform in the form of
the- Construction Escrow, using the funds provided by the United States.

53.  With respect to the other work that the City agrees in this Conseﬁt Decree
to perform, 'inéluding but not limited to payment of DTSC’s oversight costs, as described
in Paragraph 14, within 30 (thirty) days of éntry of this Consent Decree, the City shall
establish and maintain financial security in the amount of $ 3 million (three million
dollars) in one or more of the following forms:

a. A surety bond guaranteeing performance of the work;
b. One or more itrevocable letters of credit eﬁualing the total estimated

cost of the work;

c. A demonstration that the City satisfies the requirements of 40
C.F.R. Part 264.143(f); or |

d. Another method proposed by the City and approved by EPA. Such
method may include a program in which the City shall adopt water rates, through

procedures compliant with applicable California law, that assure that the City has

\
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sufficient revenue from water rate-payers to pay for the estimated costs in each upcoming '
City fiscal year of the following items:

(1) Allrequired debt service on the Municipal Water Department’s
financial obligations, including bonds, required by bond covenants or similar undertakings
to be serv iced by the Municipal Water Depa.rhnent’é water rate revenue;

(2) All operating and maintenance expenses for the City and DTSC
treatment systerhs, including but not limited to electrical costs, 1abor costs, cost of
sup;-ﬂies, materials, and outside vendor costs to operate and maintain such treatment
systems, and departmental overhead, and any anticipated Oversight Costs; and

(3) All other projected operating and capitai expenses for the
Municipal Water Department, other than those lawfully subject to reimbursement under
the O&M Escrow, the Constructibn Escrow, or under other lawful and identified sources
of reimbursement.

Under such a program, the City shall annually certify to EPA and DTSC that the water
rates are sufficient to pay for all such obligations. Such certification shall inciude .
documentation of the debts and expenses in Paragraph 53.d and the calculation of
revenﬁes. If the City is unable to certify that the water rates are sufficient, the City shall
initiate appropriate rate—niakjng proceedings to assure adequate funds are available to pay
for those of the City’s obligations under this Consent Decree that are not subject to
reimbursement by fhe O&M or Construction Escrows or undef other lawful and identified
sources of reimbursement, or provide to EPA another form of approved financial
assurance as described in this Paragraph.

54. In the event that EPA, after a reasonable opportunity for review and
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comment by DTSC, determines at any time that the financial assurances provided pursuant
to this Section are inadequate, the City shall, within 60 (sixty) days of receipt of notice of
EPA's determination, obtain and present to EPA for approval one of the other forms of

financial assurance listed in the preceding Paragraph of this Consent Decree. The City’s

.inability to demonstrate financial ability to complete the Work or the work described in the

preceding Paragraph shall not excuse performance of any activities required under this
Consent Decree.

55.  Ifthe City can show that the estimated cost to complete the remaining work
under Paragraph 53 has diminished below the amount set forth in Paragraph 53 after entry
of this Consent Decree the City may, on any anniversary date of entry of this Consent
Decree, or at any other time agreed to by EPA in its unreviewable discretion, seek to
reduce the amount of the financial security provided under this Section to the estimated
cost of the remaining work to be performed. The City shall submit a proposal for such
reduction to the Lead Oversight Agency, in accordance with the requirements of this
Section, and may reduce the amount of the security upon approval by the Lead Oversight
Agency with the corxcurrenee of the Support Oversight Agency. In the event of a dispute,

H

the City may reduce the amount of the security in accordance with the final administrative

or judicial decision resolving the dispute.

56.  The City may change the form of financial assurance provided under this
Section at any time, upon notice to and approval by EPA, provided that the new form of
assurance meets the requirements of this Section. In the event of a dispute, the City may
change the form of the financial assurance only in accordance with the final administrative

or judicial decision resolving the dispute.
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XIV . CERTIF ICATION OR NOTICE OF COMPLETION :
57. Compietion of the Work

a. EPA, after reasonable opportunity for review an.d comment bj
DTSC, may require the City, upon 30 (thirty) days’ notice, to initiate the Certiﬂcation_of
Completion process for an QU or Site-wide Monitoring if EPA believes that the Work has
beep fully performed for that OU 01; Site-wide Monitoring.

b, Within 90 (ninety) days after the City concludes that the Work for
(1) the Newmark OU, (2) the Muscoy OU, or (3) the Site-wide Monitoring has been fully
performed, or within 120 (one hundred and twenty) days after EPA reduires initiation of
the Certification of Completion p;ocess pursuant to Paragraph 57.a, the City shall schedule
and conduct a pre-certification inspection for each such phase of the Work. EPA, DTSC
and USACE shall Be invited to attend. Unless certified or terminated earlier by EPA, each
such phase of the Work will be complet;:d after the City has performed for (1) fifty years

after October 1, 2000, with respect to O&M of the Newmark OU, (2) 50 (fifty) years after

i the Muscoy OU is determined by EPA to be operational and functional pursuant to- 40

CFR.§ 300.43;5(1)(2), with respect to O&M of the Muscoy OU, and (3) 50 (fifty) years
after the Muscoy OU is determined by EPA to be operational and functional pursuant to 40
CFR: § 3-00.435(t)(2), with respect to the Site-wide Monitoring. If any EPA ROD
requires performance of such activities for longer than the times specified in this
Paragraph, the City’s obligations under this Consent Decree shall be complete after the
City has performed for the times specified in this Paragraph. If any EPA ROD provides .
that these activities are complete or may be ceased in lesser time frames than are specified

in this Paragraph, the City may apply for a Certification of Completion of each pHase of
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the Work in accordance with the requirements of such ROD.

C. Where the City has initiated the Certification of Completion process
pursuant to Paragraph 57.b, if, after the pre-certification inspection, the City believes that
the Work or relevant phase of the Work has been fully performed, the City shall submit a
written report by a registered professional engineer stating that the subject Work has been
completed in full satisfaction of the re'quiremer;ts of this Consent Decree. If EPA has
initiated the Certification of Completion process pursuént to Paragraph 57.a, after the pre-
certification inspection, the City shall submit a written report by a registered professional
engineer stating whether.the City believes that the Work or relevant phase of the Work has _
been fully performed and completed in full satisfaction of the requirements of this Consent
Decree. Such reports shall contain the following statemeht, signed by a responsible
government official: |

To the best of my knowledge, after thorough investigation, I certify that the

information contained in or accompanying this submission is true, accurate

and complete. Iam aware that there are significant penalties for submitting

false information, including the possibility of fine and imprisonment for

knowing violations.
If, after review of the written report, EPA, after reasonable opportunity to review and
comment by DTSC, determines that any portion of the Work has not been compleied in
accordance with this Consent Decree, EPA will notify the City in writing of the activities
that_ must be undertaken by the City pursuant to this Consent Decree to complete the
Work. Provided, however, that EPA may 6nly require the City to perform such activities

pursuant to this Paragraph to the extent that such activities are consistent with the “scope

of the interim remedies selected in the RODs and the ESD,” as that term is defined in
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Paragraph 17. EPA will set forth in the notice a schedule for performance of such
activities consistent with this Consent Decree and the SOW or require the City to submit a
schedule to EPA for approval pursuant to Section XI (EPA Approval of Plans and Other

Submissions). The City shall perform all activities described in the notice in accordance

with the specifications and schedules established therein, subject to its right to invoke the

dispute resolution procedures set forth in Section XIX (Dispute Resolution).

d. .IfEPA concludes based on the'initial or any subsequent request for

Certlﬁcatlon of Completion by the City, and after 2 reasonable opportumty for review and

~comment by DTSC, that the Work or a phase of the Work has been performed in

accordance with this Consent Decree, EPA will so notify the City in writing (Certification

‘of Completion).

e. If EPA otherwise concludes, and after a reasonable opportunity for

review and comment by DTSC, that the Work or a phase of the Work has been performed

-1 in accordance with this Consent Decree, EPA will so notify the City in writing (Notice of

Completion). EPA may make such notification notwithstanding whether the City has

‘initiated or EPA has required the City to initiate the Certification of Completion process.

XV. EMERGENCY RESPONSE

58.  Inthe event of any action or occurrence during the performance of the
Work which causes or threatens a release of Waste Material from the Site that constitutes
an emergency situation or may present an immediate threat to public health or welfare or
the environment, the City shall, subject to Paragraph 59, immediately take all appropriate

action to prevent, abate, or minimize such release or threat of release, and shall
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immediately notify the EPA's Project Coordinator, or, if the Project Coordinator is
unavailable, EPA's Alternate Project Coordinator, and DTSC’s Project Coordinator. If
neither of the EPA personnel is available, the City shall notify the EPA Emergency
Response Unit, Region 9. The City shall take such actions in consultation with EPA's
Project Coordinator, or oﬂxer available aﬁthorized EPA or DTSC official and in
accordance with-all apblicable provisions of the Health and Safety Plans, the Contingency
Plans, and any other applicable plans or documents developed pursuant to the SOW. In.
the event that the City fails to tai(e e.lppropn'ate response action as required by this Sectipn,
and EPA or another department of the United States, and/or DTSC takes such action
instéad, the City shall reimburse the Ijnited States and DTSC for all costs of the response
action not inconsistent with the NCP pursuant to Section XVI (Payments for Response
Costs), Paragl:apﬂs 62.e and/or 65. The City may use funds from the O&M Escrow to
make such reimbursement.

59.  Nothing in the preceding Paragraph or in'this Consent Decree shall be
deemed to limit any authority of the United States, or DTSC, (a) to take all appropriate
action to protect human health and the environment dr to prevent, abate, -respond to, or
minimize an actual or threatened release of Waste Material on, at, or from the Site, or (b)
to direct of order such action, or seek an order from the Court, to protect human health and
the environment or to prevent, abate, respond to, or minimize an actual or threatened
release of Waste Material on, at, or from the Site, subject to Section XXI (Covenants Not .

to Sue by United States and DTSC).
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XVI. PAYMENTS FOR RESPONSE COSTS.

60. Pa\'{ments by Settling Federal Agencies for Past and Future Response Costs.

a. Payments by United States on Behalf of Settling Federal Agencies
) Immediately upon approval by the Court of this Consent
Decree, the City will proVide electronic funds transfer information sufficient to
allow the Uﬁited States to make the payments provided in this Paragraph.
Q) The United States, on behalf of tfle Settling Federal
Agencies, shall pay the amount of $59,000,000 (fifty-nine million dollars) into the '

O&M Escrow within 90 (ninety) days after the Effective Date or upon

establishment of the O&M Escrow, whmhever is later. The amount paid into the .

O&M Escrow shall be retained and used by the City in accordance with Paragraph -
14 of this Consent Decree. Any am<')unt remaining in the O&M Escrow after the
earlief of (a) the expiration of all time limits described in Paragraph 14.a.1(b)-(e);
(b) the final Certification of Completior; pursuant to Section XIV (Certification or
Notice of Completion), Paragraph 57.d; or (c) the final Notice of Completion by
EPA pursuant to Paragraph 57.¢; shall be disbursed to the City and to the Future
Cos£ Account on a 50/50 basis. Until such time as the United States funds the
O&M Escrow, the City_shall be entitled to seek reimbursement for O&M Escrow-
covered costs from the Cooperative Agreement; provided, however, that the City
shall reimburse EPA for any such disbursements during such time upon funding of

the O&M Escrow.

(3) The United States, on behalf of the Settling Federal
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Agencies, shall pay to EPA the amount of $6,500,000 (six and one-half million
dollars) within 90 (ninety) days after the Eff_‘ective Date. Amounts paid to EPA in
accordance with this Paragraph shall be deposited into the Future Cost Account
and shall be retained and uséd to conduct or finance response actions at or in
connection with the Site, or transferred by EPA to another special account for the
Site, or to the EPA Hazardous Substance Superfund.
(4) The United States, on behalf of the Settling Federal
Agencies, shall pay to DTSC the amount of $3,000,000 (three million dollars)
within 90 (ninety) days after the Effective Date.
(5) ﬁe United States, on behalf of the Settling Federal

Agencies, shall pay into tﬁe Construction Escrow the amount of $10,000,000 (ten
millioﬁ dollars) vﬁthin 90 (ninety) da);s after the Effective Date or upon
establishment of the Construction Escrow, whichevgr' is later. The amount paid to
the Construction Escrow shall be (i) retaine& and used by the City to pay for
construction of additional City treatment plants and directly related transmission
systems to eﬁpand the City’s ability to provide. potable water to its residents as set
forth in Appendix G to this Consent Decree; and (ii) to complete constructioﬂ of
the Muscoy OU extraction system. Any amount remaining in the Construction
Escrow after the earlier of the last Certification of C_ompletipn pursuant to Section
XIV (Certification or Notice of Combletion) or the last Notice of Completion by
EPA pursuant to Paragraph 57.e shall be disbursed to the City and to the Future

Cost Account on a 50/50 basis.
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6) Except for up to $1,000,000 one million dollars NPV, which
may be used by the City to implement the requirements of Péragraphs 32 and 33,
and to develop, update and maintain the Groundwater Model, in accordance with
the City’§ obligations under Paragraph 14.c.(1); no funds paid by or on behalf of
.the Settling Federal Agencies to the O&M or Construction Escrows pursuant to
this Consent Decree shall be used to pay attomeys' fees, expért witness costs, or
other litigation costs or fees. |
b.  The Settling Federal Agencies’ obligations under this Consent Decree
shall be satisfied upon such payments by the United States, on behalf of the Settling
Federal Agencies, provided in Paragraph 60.a. If the required payments are not made
within 90 (ninety) days aﬁér the Effective Date or as otherwise provided in this Paragraph,

EPA and the Department of Justice shall resolve the issue within 30 (thirty) days in

" accordance with the letter agreement dated December 28, 1998. Payment of such funds

shall not be considered a fine, penalty or moinetary sanction. If a required payment for the
Settling Federal Agencies is not made within 90 (ninety) days of entry of this Consent
Decree, then the unpaid balance shall accrue Interest from the date 90 (ninety) days gﬁer
the date of entry until the date the City, DTSC or EPA, as the case may be, actually
receives the federal payment.

c. The City’s audit responsibilities for use of the Escrow Funds shall be
governed by OMB Circular A-133. The City shall cause the use of the Escrow Funds to be
audited annually as a major program within the meaning of, and according to the standards

and procedures of, OMB Circular A-133 or a comparable, minimum standard in any
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successor document. That audit shall assure, among other things, that the money is
invested as provided in the attached guaranteed investment contract (Appendix G), and
that the proceeds of that investment and the principal sum are spent for the permitted
purposes under this Consent Decree. A separate report concerning such expenditures and
their compliance with this Consent Decree shall be prepared annually by the auditors and
provided to the City, and the Lead and Suppbrt Oversight Agencies.

d. The United States’ payments to DTSC s};all be made in.accordance
with the procedures in Paragraph 65 or in accordance with Electronic Funds Transfer

instructions provided by DTSC.

61. Anti-Deﬁc?iencv Act The Parties to..this Consent Decree recognize and
acknowledge that the payment obligations of the United States puréuant to this Consent
Deéree can only be paid from appropriated funds legally available for such purpose.
No:thing in this Consent Decree shall be interpreted or construed as a commitment or
requirement that the United States obligate or pay funds in contravention of the Anti-
Deficiency Act, 31 U.S.C. §§ 1301, 1341, or any other applicable provision of law.

62.  Payment by the City for Extraordinary Costs and Other Payments

a, The City shall pay to the Unitt:d States all Extraordinary Costs and
other payments required by ﬁﬁs Consent Decree. On a peribdic basis the Un_ited States
will send the City a bill requiring payment of Extraordinary Costs that includes a SCORES
(which stands for *“Superfund Cost Organization and Recovery Enhancement System”) or
other regionally-prepared standard cost summary that includes direct and indirect costs

incurred by EPA and its contractors for Future U.S. Response Costs and Extraordinary
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Costs. In addition to the cost summary, EPA shall provide with each bill an explanation of
its allocation of costs between Future U.S. Response Costs and Extraordinary Costs or
other payments required by the bill. The City shall make all payments identified by EPA
as Extraordinary Costs or other payments required by the bill within 60 (sixty) days of fhe
City’s receip.t of each bill requiring payment, except as otherwise provided in Paragraphs
66 and 109.

b. EPA has already obligated $ 6,249,000 of appropriated money
under the Cooperative Agreement for the City to complete the conétruction of the Muscoy
extraction system, as that City commitment is defined in Paragraph 14.e of this Consent
Decree. In the eveht EPA pays the City more than $6,249,00(;under the Cooperative
Agreemegt for the City to construct the Muscoy extraction system, the City shall
reimburse EPA such additional amount within thirty (30) days of the City’s receipt of a
bill requiring payment of such costs. EPA shall not seek reimbursement of such amounts
until after the Construction Escrow has been funded.

c. In the event that the City has sought and been reimbursed by EPA
pursuant to the Cooperative Agreement for O&M on the Newmark or Muscoy OU or the
Site-wide Monitoring, the City shall reimburse EPA for such sums previously paid t§ the
City pursuant to the Cooperative Agreemept. The City has sought and_been reimbursed -by
EPA for O&M on the Newmark OU since October 1, 2000. EPA shall not seek
reimbursement for such amounts until after t'he O&M Escrow has been funded.

d. In the event _tﬁat EPA is required to pay for obligations of the City

that are not reimbursed under this Consent Decree or that exceed the limits of the escrows
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established pursuant to this Consent Decree, the City shall reimburse EPA for such costs.
e. The City shall make all payments required by this Paragraph by a

check made payable to “EPA Hazardous Substance Superfund,” referencing the name and
address of the party making the payment, EPA Site/Spill ID Number 095, and DOJ Case -
Number 90-11-3-06902/1. The City shall send the check(s) to:

U.S. Environmental Protection Agency

Region IX, Attn: Superfund Accounting -

P.O. Box 360863M

Pittsburgh, PA 15251

Attn: David Wood
Amounts paid to EPA in accordance with this Paragraph shall be deposited into the Future
Cost Account and shall be retained and used to conduct or finance response actions at or in
connection with the Site, or transferred by EPA to the EPA Hazardous Substance
Superfund.

63. Atthe time of payment, the City shall send notice that.payment has been

made to the United States, to EPA and to the Regional Financial Management Officer, in

accordance with Section XXV1I (Notices and Submissions).

64. Amounts paid to EPA by the City in accordance with this Section shall be

'deposited into the Future Cost Account and shall be retained and used to conduct or

finance response actions at or in connection with the Site, or transferred by EPA to the

EPA Hazafdous Substance Superfund.
65.  The City shall reimburse DTSC for all Oversight Costs not inconsistent
with the NCP up to $900,000 (nine hundred thousand dollars). DTSC will send the City a

bill requiring payment that includes a standard DTSC-prepared cost summary that
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includes direct and indirect costs incurrea by DTSC and its contractors for Oversight Costs
on a periodic basis. The City shall make all payments within 90 (ninety) days of the City’s
receipt of each bill requiring payment, except as otherwise provided in Paragraphs 66 and
109. All payments to DTSC required by this Consent De(_:ree shall be made by check,
payable to Cashier, Department of Toxic Substances Control, and accompanied by a

transmittal letter referencing the Newmark Superfund Site, Project Code No. 400259, and

shall be forwarded to:
Cashier, Department of Toxic Substances Control
1001 “T’ Street, 4™ Floor
P.O. Box 806
Sacramento, California 95814-0806
66. The City may contest payment of any Oversight Costs or Extraordinary

Costs if the City determines that the United States or DTSC has made an accounting error,
if the applicable cap on Oversight Costs has been exceeded, or if the City alleges that a
cost item that is included represents cost;s that are inconsistent with the NCP, or with
respect té DTSC costs, other applicable state law. The City may request the underlying
docﬁmentation only for charges incurred by DTSC, proifided that such request shall not be
cause for the City to delay payment to the United States or DTSC or to delay initiation of
the dispute resolution procedures and satisfaction of the other requirements descﬁbed in
this Paragraph. Any objection shall be made in writing within 30 (thirty) days of receipt of
the bill and must be sent to the United Sfates (if the United States' accounting is being
disputed) or DTSC (if DTSC’s accountir'lg is being disputed) pursuant to Section XXVI
(Notices and Submissions). Any such objection shall specifically identify the contested

Oversight Costs or Extraordinary Costs and the basis for objection. In the evént ofan .
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objection, the City shall within the 30 (thirty) day period pay all uncontested Oversight and
Extraordinary Costs to the United States or DTSC in the manner described in Paragraphs
62.e and 65. Simultaneously, the City shall establish an interest-bearing escrow account in
a federally-insured bank duly chartered in the State of California and remit to that escrow
account funds equivalent to the amount of thc- contested Oversight Costs or Extraordinary
Costs. The City shall send to the United States, as provided in Section XXVI (Notices and
Submissions), and DTSC a copy of the transmittal letter and check Ipaying the uncontested

Oversight Costs or Extraordinary Response Costs, and a copy of the correspondence that

|l establishes and funds the escrow account, including, but not limited to, information

containing the identity of the bank and bank account under which ﬂ;e escrow account is
established as well as a bank statement showing the initial balance of the escrow account.
Simultaneously with establishment of the escrow account, the City shall initiate the
dispute resolution procedures in Section XIX (Diépute Resolution). If the United States or
DTSC prevails in the dispute, within 10 (ten) days of the resolution of the dispute, the City
shall pay the sums due (with accrued interest) to the United States, if the United States
costs are disputed, or DTSC, if DTSC costs are disputed, in the manner described in
Paragraph 62.¢ or 65. If the City prevails concerning any aspect of the contested costs,lthe
City éhall pay that portion of the costs (plus associated accrued interest) for which it did
pot prevail to the United States, if the United States costs are disputed, or DTSC, if DTSC
costs are disputed, in the manner described in Paragraph 62.¢ or 65; the City shall be
disbursed any balance of the escrow account. The dispute resolution procédures set forth

in this Paragraph in conjunction with the procedures set forth in Section XIX (Dispute
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Resolution) shall be the exclus_iw./e mechanisms for resolving disputes regarding the City’s
obligation to reimburse the United Sfates' and DTSC for their Oversight or Extr;ordinary
Costs. |
67. Inthe event that the payments required by Paragraphs 62.¢ énd 65_ are not

made within 60 (sixty) and 90 (ninety) days, respectively, of the City’s receipt of the bill,
the City shall pay Interest on the unpaid balance, exéept that the City shall not be obliged
to pay Interest with rcspecf o any costs which it contested and with respect to which it has
prevailed pursuént to the preceding Paragraph and the Dispute Resolution procedures
‘under this Consent Decree The Interest to be paid on costs under this Paragraph shall
“begin to accrue on the date of the bill. The Interest shall accrue through the date of the
City’s payment. Payments of Interest made under this Paragraph shall be in additionto
such other remedies or sanctions available to the United States and DTSC by virtue of the
City’s failure to make timely payments under this Section including, but not limited to,
payment of stipulated penalties. The City shall make all payments required by this

Paragraph in the manner described in Paragraphs 62.e and 65.

68. Intent_ionallv Left Blank.

69. Intentionally Left Blank.
-70. Intentionally Left Blank.
71. Intentionally Left Blank.

72.  Intentionally Left Blank..

73. Intentionally T eft Blank..
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XVII. INDEMNIFICATION AND INSURANCE.

74.  The City’s Indemnification of the United States and DTSC.

a. The United States and DTSC do not assume any liability by entering
into this agreement or by virtue of any designation of the City as EPA's or DTSC’s
authorized representatives under Section 104(e) of CERCLA. With respect to the Work
for which the City is responsible, the City shall indemnify, save and hold harmless the
United States, DTSC, and their officials, agents, employlrees, contractors, subcontractors, or
representatives for or from any aﬁd all claims or causes of action arising from, or on
account of, negligent or other wrongful acts or omissions of the City, as applica/ble, its
officers, directors, employees, agelts, contractors, subcontrac;tors, and any persons acting
on their behaif or under their control, in carrying out activities pursuant to this-Consent
Decree, including, but not limited to, any claims arising ﬁom any designation of the City
as EPA's or DTSC’s authqrized representatives under Section 104(e) of CERCLA.
Further, tﬁe City agrees to pay the United States as Extraordinary Costs and DTSC as costs
not included in State Oversight Costs all costs they incur including, but not limited to,
attorneys fees and other expenses of litigation and settlement arising from, or on account
of, claims made against the United States of DTSC based on negligent or other wrongful | _
acts or-omissions of the City, its officers, directors, erhployees, agents, c-ontractors,
subcontractors, and any persons acting on its behalf or under their control, in carrying out
activities pursuant to this Consent Decree. Neither the United States nor DTSC shall be
held out as a party to any contract entered into by or on behalf of the City in carrying out

activities pursuant to this Consent Decree. The City and its contractors shall not be
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considered agents of the United States or DTSC.

b. - The United States and DTSC do not assume any liability for the
groundwater management and permitting program described in Paragraphs 27-30. The
City shall defend, indemnify, save and hold harmless the United States and DTSC against
all claims or causes of action arising from or on account of the acts or omissions of the
City, as applicable, its officers, directors, employees, agents, contractors, subcontractors,
and any persons acting on fheir behalf or under their control, in carrying out the
groundwater management and permitting program, including butl not limited to claims that
the programs or Groundwater Mo&e] are illegal, invalid, or constituie a takir;g of property
without just coml;ensation. The City’s obligation to indemnify the United States pursuant
to this Paragraph 74.b shall be limited to $ 12,000,000 (ﬁelve million dollars) NPV on the
date of entry of this Consent Decree. ’fhe City’s obiigation to indemnify DTSC pursuant
to this Paragraph 74.b shall be limited to-$ 12,000,000 (twelve million dollars). The
United States and DTSC shall cooperate in the defense of any such claim, and shall bear -
their own intramural costs of such cooperation (e. é., EPA and DOJ employee
compensation and related costs), and in the case of DTSC, California Department of
Justice intramural costs, but the City shall bear any. other costs of defending the United
States and DTSC against any such claim or cause of action.

c. The United States or DTSC, as applicable, shall give the City
prompt notice of any claim for which the United States or DTSC plans to seek
indemnification pursuant to Paragraph 74, and shall consult v;'ith the City prior to settling

such claim. The United States and DTSC also shall notify each other promptly of such
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claims. DTSC shall give the City the opportunity to assist in the defense of any éuch claim
at the City’s éxp'ense. At the request of the United States or DTSC, the City at ité own
expense shall undertake the defense and/or shall cooperate with the United States in the
defense of any such claim.

75.  The City waives all claims against the United States and DTSC for .
damages or reimbursement or for set-off of any payments made or to be made to the
United States or DTSC, arising from or on account of aﬂy contract, agreement, or
arrangement between the City, the United States or DTSC and any person for perfdrmance
of Work on or relatihg to the Site, including, but not limited to, claims on. éccount of
construction delays. In addition, the City shall indemnify and hold harmless the ﬁnited
States and DTSC with respect to any and all claims for damages or reimbursement arising
from or on account of any contract, agreement, or arrangement between the City and any
person for performance of Work on or relating to the Site, including, but not limited to,
claims on account of construction delays.

76. . Subject to its obligations under this Consent Decree, including but not
limited to under Paragraph 62, the City reserves all rights under the Cooperative
Agreement with the United States and under agreemeﬁts with DTSC related to this Site for
reimbursement, indemnity, or other rights fof work the City has undertaken pur;uant to thé
Cooperative Agreement or agreements with DTSC (1) prior to receipt of funds in the
O&M Escrow to cover current O&M obligations of the City under this Consént Decree,
excluding costs that are the sole responsibility of the City under this Cons'eﬂt Decree, and

(2) prior to receipt of funds in the Construction Escrow to cover construction obligations
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of the City under this Consent Decree.

77.  No later than 15 (ﬁﬂeen) days before commencing any on-site Work, the
City shall secure, and shall maintain until the first anniversary of EPA's final Certiﬁcatio_n
of Completion of the Work pursuant to Subparagraph 57.d of Section XIV (Certification
or Notice of Completioﬁ) comprehensive general liability insurance with limits of § 20
million (twenty million dollars), combined single limit, naming the United States and
DTSC as additional insureds. In addition, for the duration of this Consent Decree, tﬁe City
shall satisfy, or shall ensure that its contractérs or subcontractors satisfy, all applicable

laws and regulations regarding the provision of worker's compensation insurance for all

23

persons performing the Work on behalf of the City in furtherance of this Consent Decree.

Prior to commencement of the Work under this Consent Decree, the City shall provide to

EPA and the DTSC certificates of such insurance and a copy of each insurance policy.
The-.City shall resubmit such certificates and copies of policies each year on the
anniversary of the Effective Date. If the City demonstrates by evidence satisfactory to
EPA that any' contréctor or subcontractor maintains insurance equivalent to that described
above, or insurance covering the same risks but in a lesser amount, then, with respect to
that.contractor or subcontractor, the City need provide only that portion of the insurance
described above which is not maintained by the contractor or subcontractor. As each
phase of the Work is completed and EPA issues a Certification.or Notice of Comp]etioﬂ
for that phase of the Work under Section XIV (Certification or Notice of Completion), the
City may request fo reduce the amount of insurance the City is required to maintain and

may reduce that amount with EPA approval.
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XVIII. FORCE MAJEURE

78.  “Force majeure,” for purposes of this Consent Decree, is defined as any
event arising from causes beyond the control of the City, of any entity controlled by the
City, or any of its contractors, that delays or prevents the performance of any obligation
under this Consent Decree despite the City’é best efforts tol fulfill the obligation. The
requirement that the City exercise “best efforts to fulfill the obligation” includes using best
efforts to anticipate any potential force majeure event and best efforts to address the effects
of any potential force majeure event (1) as it is occurring and (2) following the potential
force majeure event, sucl:h that the delay is minimized to the greatest extent possibl;f:.
“Force Majeure” does not include financial inab;lity to complete the Work,.a failure to
attain the Performance Standards, or failure of the City to implement the groundwater
management program or the'permit plan described in Paragraphs 27-30.

79.  If any event occurs or has occurred that may delay the performance of any
obligation under this Consent Decree, whether or not caused by a force majeure event, the
City shall notify orally EPA's Project Coordinator or, in his or her absence, EPA's
Altg:rnate Project Coordinator or, in the event both of EPA's designated representatives are
unavailable, the D'irecto_r of the Superfund Division, EPA Region 9, and DTSC’s Project
Coordinator, within 2 (two) Working Days of when the City first knew that the event
might cause a delay. Within 2 (two) Working Days thereafter, the City shall provide in
writing to EPA and DTSC an explanation and description of the reasons for the delay; .the

anticipated duration of the delay; all actions taken or to be taken to prevent or minimize

' the delay; a schedule for implementation of any measures to be taken to prevent or
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mitigate the délay or the effect of the delay; the City’s rationale for attributing such delay
to a force majeure event if the City intends to assert such a claim; and a statement as to
whether, in the opinion of the City, such event may cause or contribute to an
endangerment to public health, welfare or the environment. The City shall include with

any notice all available documentation supporting its claim that the delay was attributable

'to a force majeure. Failure to comply with the above requirements shall preclude the City

from asserting any claim of force majeure for that event for the period of time of such
failure to comply, and for any additioﬁal delay caused by such failure. The City shall be
deemed to know of any circumstance of w_hich the City, any entity controlled by the City,
or the"City’s contractors knew or- should have known.

80.  IfEPA agrees that the delay or anticipated delay is attributable to a force
majeure event, the time for performance of the obligations under this Consent Decree that
are affected by the force majeure event will be extended by EPA for such time as is |
necessary to comi)lete those obligations. An extension of the time for performance of the
obligations affected by the force majeure event shall not, of itself, extend the time for
performance of any other obligation. If EPA does not agree that the delay or anticipated
delay has been or will be caused by a force majeure event, EPA will notify tﬁe City and
DTSC in writing of its decision. If EPA agrees that the delay is attributable to a force
majeure event, EPA will notify the City and DTSC in writing of the length of the
extension, if any, for performance of the obiigations affected by the force majeure event.

81.  Ifthe City elects to invoke the dispute resolution procedures set forth in

Section XIX (Dispute Resolution), the City shall do so no later than 15 (fifteen) days after

’
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receipt of EPA’s notice. In any such proceeding, the City shall have the burden of
demonstrating by a preponderance of the evidence that the delay or anticipatgd delay has
been or will be caused by a force majeure event, that the duration of the delay or the
extension sought was or will be warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, and that the City complied with the.
requirements of Paragraph 79, above. If the City carries this burden, the delay at issue

shall be deemed not to be a violation by the City of the affected obligation of this Consent
Decree identified to EPA and the Court.

XIX. DISPUTE RESOLUTION

82.  Unless otherwise expres;sly provided for in this Consent Decree, the dispute
resolution procedures of this Section shall be the City’s exclusive mechanism to resolve
disputes arising under or with respect to this Consent Decree. However, the procedures set
forth iﬁ this Section shall not apply to actions by the United States or DTSC to enfqrce
obligations of the'City that have not been disputed in accordance with this Section. Nor

shall the procedures set forth in this Section apply to any dispute between the United

-States and DTSC.

83.  Any dispute between the City and EPA which arises under or with respect
to this Consent Decree shall in the first instance be the subject of informal negotiations
between the City and EPA. The period for informal negotiations shall not e)-cceed 20
(twenty) days from the time the dispute arises, unless it is modified by written agreement
of the Parties to the dispute. The dispute shall be considered to have arisen wh;an one

Party sends the other Party a written Notice of Dispute.
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a. In the event that the City and EPA cannot resolve a dispute By
informal hegotiations under this Paragraph, then the position advanced by EPA shall be
‘considered binding unless, within 30 (thirty) days after the conclusion 6f the informal
negotiation period, the City invokes the formal dispute resolution procedures of this
Section by serving on EPA a written Statement of Position on the matter in dispute,
including, but not limited to, any factual data, analysis or opinion supporting that position
and aﬁy supporting documentation relied_'upon by the City. The Statement of Position
shall spécify the City’s positioﬁ as-to whether formal dispute resolution should proceed
under Paragraph 84 or Paragraph 85. -

b. “Within 15 (fifteen) working _da’yS after receipt of the City’s
Statement of Position, EPA will serve on the City its Statement of Position, including, but '
not limited to, any factual data, analysis, or opinion supporting that position and all
supporting documentation relied upon by-EPA. EPA’s Statement of Positiop shall include
a statement as to whether formal dispute resolution should proceed under Paragraph 84 or
85. Withjn 5 (five) Working Days after receipt of EPA's Statement of Position, the City
may submit a Reply.

C. If there is disagreement between EPA and the City as to whether
disputé resolution should proceed under Paragraph 84 or 85, EPA and the City shall follow
the procedures set forth in the paragraph determined by EPA to be applicable. However, if |
the City ultimately appeals to the Court to resolve the dispute, the Court shall determine
which Paragraph is applicable in accordance with the standards of applicability set forth in

Paragraphs 84 and 85.
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84.  Formal dispute resolution for disputes between the City and EPA pertaining
to the selection or adequacy of any response action and all other disputes that are accorded
review on the administrative record under applicable principles of administrative law shall
be conducted pursuant to the procedures set forth in this Paragraph. For purposes of this
Paragraph, .the adequacy of any response action includes, without limitation: (1) the
adequacy or appropriateness of plans, procedures to implement plans, or any other items
requiring approval by EPA or DTSC under this Consent Decree; and (2) the adequacy of
the performance of response actions taken pursuant t.o this Consent Decree. Nothing in
this Consent Decree shall be construed to allow any dispute by the City regarding the
valdity of the RODS’ provisions. ’ |

a. An administmtiv_e record of the dispute shall be maintained by EPA,
and shall contain all Statements of Position, including supporting documentation,
submitted pursuant to this Section. Where appropriate, EPA may allow submissi_on of
supplemental Statements of Position.

b. The Director of the Superfund Division, EPA Region 9, will issue a
final administrativg decision resolving the dispute based on the administrative record
described in Paragraph 84.a. This decision shall be binding upon the affected Parties,
subject only to.the right to seek judicial review pursuant to Paragraph 84.c and 85.a.

c. Any administrative décision made by EPA j)ufsuant to
Paragraph 84.b shall be reviewable by this Court, provided that a motion for judicial
review of the decision is filed by the City with the Court and served on EPA within 15

(fifteen) days of receipt of EPA's decision. The motion shall include a description of the
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' matter in dispute, the efforts made by the Parties to resolve it, the relief requested, and the '

schedule, if any, vnthm which the dispute must be resolved to ensure orderly
impleméntation of this Consent Decree. The United States may file a response to the
City’s motion within 30 (thirty) days of such moﬁon.

d. In proceedings on-any dispute governed by this Paragraph, the City
shall have the burden of demonstrating that the decision of the Superfund Division
Director is arbitrary and capricious or otherwise not in accordance with law. Judicial
review of EPA's decision shall be on the administrative record comp/iled pursuant to
Paragraph 84.a.

_ 85. Fom;al dispute resolution for di.sputes between the City and EPA that

neither pertain to the selection or adequacy of any response action, nor are otherwise

accorded review on the administrative record under applicable principles of administrative

|| 1aw, shall be governed by this Paragraph..

a. Following reqéipt of the City’s Statement of Posifion submitted
pursuant to Paragraph_83, the Director of the Superfund Division, EPA Region 9, will
issue a final decision resolving the dispute. The Superfund Division Director's decision
shall be binding on the City unless, within 15 (fifteen) days of receipt of the decision, the
Cit}.' files with the Court and serves on EPA a motion for judicial review of the decision
setting forth the matter in dispute, the efforts made by the Parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute must be resolved to ensure
orderly implementation of the Consent Decree. The United States may file a response to

the City’s motion within 30 (thirty) days of such motion. DTSC shall have the opportunity
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to provide statements of position and to respond to any City motion in any dispute between
the City and EPA.

b. Notwithstanding Paragraph P of Section I (Background) of this
Consent Decree, judicial review of any dispute governed by this Paragraph shall be
governed by applicable principles of law.

86.  Disputes that arise under this Consent Decree betv}een the City and DTSC
relating to DTSC’s decisions or the Work performed pursuant to DTSC acting as the Lead
Oversight Agency shall be resolved in accordance with this Paragraph. The City and
DTSC agree to use their best efforts to resolvé ail disputes informally. The City and
DTéC agree that the procedures contained in this Paragraph are the required
administrative procedures for resolving disputes arising under this Consent Decree. Ifthe
City fails to follow the procedures contained in this Paragraph, it shall have waived its
right to further contest the disputed issue: The City reserves its legal rights to contest or
defénd against any final decision rendered by DTSC under this Paragraph. Disputes
regarding DTSC billings or payment of Oversight Costs shall follow the i)rocedures set
forth in Paragraph 66 and Paragraph 86.c.

a. ‘The City shall first seék resolution with DTSC’s assigned project
manager and unit chief by providing a written statement of the dispute. If the issue is not
resolved after review by the unit chief, the City shall seek resolution with the DTSC
branch chief by presenting in a letter the issues in 'dispute, the legal or other basis for the
City’s position, and the remedy sought. The branch chief shall issue a written decision

with an explanation for the decision within thirty (30) business days after receipt of the
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letter from the City.

b. If the City disagrees with the branch chief’s decision, the City may
appeal to the Statewide Cleanup Operations Division Chief. To appeal to the division
chief, the City shall prepare a letter stating the reasons why the branch chief’s decision is
not acceptable. Attached to the letter shall be (i) the City’s original statement of dispute,
(ii) supporting documents, and (iii) copies of any responses prepared by the project
manager., unit chief, and branch chief. This letter and attachments shall be sent to the ‘
division chief within ten (10) business days from the date of the City’s receipt of the
branch chief’s response. The division chief or designee shall review the City’s letter and
supporting documents, consider the issues raised and render a writte;x decision to the City
within thirty (30) business days of receipt of th;a City’s ictter. The decision of thé division
chief, or designee, shall constitute DTSC’s administrative decision on the issues in
dispute.

c. If the City contests payment of any Oversight Costs to DTSC, it
shall coinply with the procedures set forth in Paragraph 66. Prior to reqﬁesting formal
dispute resolution, the City shall notify DTSC’s assigned project manager and attempt to
informally resolve the dispute with DTSC’s project manager and branch chief. The
written request for dispute resolution shall describe all issues in dispute z.xnd shall set forth
the reasons for the dispute, both factual and iegal. All notices and submissions required
pursuanf to Paragraph 66 and the written request for dispute'resolution shall be sent to:

 Special Assistant for Cost Recovery and Reimbursement Policy

Department of Toxic Substances Control

P.O. Box 806
Sacramento, CA 95812-0806
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Copies of those notices and submissions and of the written request for dispute resolution
shall also be sent to those persons designated by DTSC to receive notices and submissions
in Section XXVI of this Consent Decree. A decision on the billing dispute will be
rendered by the Special Assistant for Cost Recovery and Reimbursement Policy or other
DT_SC des;ignee.

d. The decision by the division chief under subparagraph b. or the
Special Assistant for Cost Recovery and Reimbursement Policy under sub;;aragraph c.
shall be binding on ihe City unless, within 15 (fifteen) dayé of the rece;ipt of the decision,
the City files With the court and serves on DTSC a motion for judicial review'j‘of the

decision setting forth the matter in dispute, the efforts made by the Parties to resolve it, the

{| relief requested, and the schedule, if any, within which the dispute must be resolved to

ensure orderly implementation of the Consent Decree. DTSC may file a response within
30 (thirty) days of such motion. The United States shall have the opportunity to provide
statements of position and to respond to any City motion.

87.  The invocation of fonnél dispute resolution procedures under this Section
shall not extend, postpone or affect in any way any obligation of the City under this
Consent Decree, not directly in dispute, unless either EPA or DTSC, as applicable, or the
Court agrees otherwise. Stipulated penalties with respect to the disputed matter shail
continue to accrue but payment shall be stayed pending resolution of the dispute as
provided in Paragraph 98. Notwithstanding the stay of payment, stipulated penalties shall
accrue from the first day of noncompliance with any applicable provision of this Consent

Decree. In the event that the City does not prevail on the disputed issue, stipulated
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penalties shall be assessed and paid as. provided in Section XX (Stipul_ated Penalties).
XX. STIPULATED PENALTIES

88.  The City shall be liable for stipulated penalties in the amounts set forth in
this Section to the United States and DTSC for the City’s failure to comply with the
requirements of this Consent Decree as specified below, unless excused under Section
XVII (Force Majeure). “Compliance” By the City shall include completion of the
activities under this Consent Decree or any work plan or'othér plan approved under this
Consent Decree or, after the date of entry of this Consent Decree, construction of the
Muscoy extraction system begun under the Cooperative Agreement, identified below, in
accordance with all applicable requirements of law, this Consent Decree, the SOW, and
any plans or other documents appro.ved pursuant to this Consent Decréé and within the
specified tim-e schedules established by and approved under this Consent.Decree.

89.  Stipulated Penaity’ Amounts - Work.

a. The following stipulated penalties shall accrue per violation per day

for any noncompliance identified in Subparagraph 89.b:

Penalty Per Violation Per Day Period of Noncompliance
$ 1500 1st through 14th day
$ 2500 ' 15th through 30th day
$ 10,000 3ist day an_d beyond
b. Compliance Milestones. The Compliance Milestones include both

‘the timely and adequate submittal (as defined in Section XI, Approval of Plans and Other

Submissions) of, and compliance with the following documents and requirements:
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1) O&M Plans

(2)  Health & Safety Plan

(3)  Operational Sampling and Analysis Plan

(4)  Contingency Plan

(5)  Time Line and Schedule

(6)  Pre-Certification Inspection and Report
(7)) 0&M C.ompletion Report

(8)  Statement of Position on De-commissioning

90. Stipulated .Penaltv Amounts - Reports.

a. The following stipulated penalties shall accrue per violation per day
for failure to submit timely or adequate reports, including but not limited to Progress
Reports and Quarterly Quality Assurance Reports, or other written documents pursuant to

this Consent Decree, other than the Compliance Milestones:

Penalty Per Violation Per Day Period of Noncompliance
$ 1000 1st through 14th day
$2500 15th through 30th day
$5000. 31st day and beyond

91. Stipulated Penalty Amounts — Access, Institutional Controls. For violation

of any obligation of Section IX (Access/Institutional Controls) or Paragraphs 27-30 of this

Consent Decree, stipulated penalties shall accrue per violation per day in the amount of:

Penalty Per Violation Per Day Period of Noncompliance
$2500 1st through 14th day
Consent Dec_:ree -95-
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$ 5000 15th through 30th day
$ 10,000 31st day and beyond
92. Stipulated Penalty Amounts — Other Obligations of the Consent Decree. For
violation of any other obligation of this Consent Decree, stipulated penalties shall accrue

per violation per day in the amount of:

Penalty Per Violation Per Day Period of Noncompliance
$2500 1st through 14th day
$ 5000 _ 15th through 30th day. |
$ 10,000 31st day and beyond

93.— In the event that EPA ass;lmes performance of a portion or all of the Work
being implemented by the City, pursuant.to Paragréph 109 of Section XXI (Covenants Not
to Sue by Plain’;iffs), the City shall be liable to EPA for a stipulated penalty in the amount
of: $ 6,000,000 (six million dpllars) or 100% of the response costs incurred by EPA for
such work, whichever is less. Such amount shall not be payable from the O&M Escrow,
the Construction Escrow or reimbursed to the City from any special account. The City
also shall reimburse EPA for all response costs incurred by EPA to perform a portion or all

of the Woik being implemented by the City. Payments to EPA shall be made in

accordance with the procedu;es in Paragraph 62.e.

94. Al penaltiés shall begin to accrue on the day after the complete
performance is due or the day a violation occurs and shall continue to accrue through the
final day of the correction of the noncompliance or complefion of the activity. However,

stipulated penalties shall not accrue: (1) with respect to a deficient submission under
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Section XI (Approval of Plans and Other Submissions), during the period, if any,
beginning on the 31st (thirty-first) day after EPA’s-or DTSC’s, as applicable, receipt of
such submission until the date that EPA or DTSC, as applicable, notifies the City of any
deficiency; (2) with respect to any proposed or actual action or change in work
requirements or protocols that EPA determines constitutesl a fundamental change to the
fequirements of this Consent Decree or the SOW, until EPA provides notice of such
determination or disapproval; provided, however, that EPA is timely notified of the a-cn'on
or chal_lge in work requirerﬁéﬁts and protocolé, including whether such action or change
complies with the requirements of this Consent Decree or the SOW; (3) with respect to a
decision by the Director of the Superfund Division, EPA Region 9, or a decision by the
Statewide Cleanup Operations Division Chief for DTSC under Paragraph 85.a or 86.b. of
Section XIX (Dispute Resqlution), during the pen'o.d, if any, beginning on the 31st (thirty-
first) day after the date that the City’s reply to EPA’S or DTSC?s, as applicable, Statement
of Po:sition is received until tixe date that the Director of the Superfund Division, EPA
Region 9, or the Statewide Cleanup Operations Division Chief for DTSC, as applicable,
issues a final decision regarding such dispute; or (4) with reséect to judicial feview by this
Court of any dispute under Section XIX (Dispute Resolution), during the period, if any,
beginning on the 31st (thirty-first) day after the Court's receipt of the final submission
regarding the dispute until the date that the Court issues a final decision regarding such
dispute. Nothing herein shall prevent the simultaneous accrual of separate penalties for
separate violations of this Consent Dec;'ee.

95.  Following the Lead Oversight Agency’s determination that the City has
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failed to comply with a requirement of this Consent Decree, and afler a reasonable
opportunity for review and comment by the Suppoﬁ Oversight Agehcy, the Lead
Oversight Agency may give the City written notification of the same and describe the
noncompliance. The Lead 6versight Agency may send the City a written d&nmd for the
payment of the penalties. However, penalties shall accrue as provided in the preceding
Paragraph regardless of whether the Lead Oversight Agency has notified the City ofa -
violation.
96. All penalties accruing under this Section shall be due and payable to the

Lead Oversight Agency and the Support Oversight Agency, on a 50/50 basis, within 30
(thirty) days of the City’s recei;;t from the Lead Oversight Agency of a demand for ’
payment of the penalﬁes, unless the City invokes the Dispute Resolution procedures under
Section XIX (Dispute Resolution). All payments to the United States under this Section
shall be paid by certified or cashier's check(s) made payable either to “EPA Hazardous
Substances Superfund,” and shzﬂl be mailed to

U.S. Environmental Protection Agency

Region IX, Attn: Superfund Accounting

P.O. Box 371099M

Pittsburgh, PA 15251

Attention: David Wood _.
The transmital shall indicate that the payment is for stipulated penalties, .and shail
réference EPA Region 9, Site/Spill ID # 09 5, DOJ C—ase Number 90-11-3-06902/1 and the
name and address of the City. Copies of check(s) paid pursuant to this Section, and any

accompanying transmittal lettex(s), shall be sent to the United States as provided in Section

XXVI (Notices and Submissions).
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All payments to DTSC pursuant to this Paragraph shall be made in accordance
with Paragraph 65 of this Consent Decree. -

97.  The payment of penalties shall not alter in any way the City’s obligation to
complete the performance of the Work required under this Consent Decree.

98. Peﬁalties shall continue to accrue as provided in Paragraph 94 during any
dispute resolution period, but need not be paid until the folloﬁng:

;1. Ifthe dispute is resolved by agreement or by a decision of EPA or
DTSC, as apblicable, that is not appealed to this Court, accrued penalties determined to be.
owing shall be pajd to EPA and DTSC wifhin 15 (fifteen) days of the agreement or the
receipt of EPA's or DTSC’s decision or o;der; -

b. Iftﬁe dispute is appealed to this Court and the United States and/or
DTSC prevails in whole or in part, the City. shall pay all accrued penalties determined by
the Court to be owed to EPA and DTSC within 60 (sixty) days of receipt of the Court's
decision or order, except as provided in Subparagraph c below;

c. If the Court's decision is appealed by the City, the City shall pay all |
accrued penalties determined by the Court to be owing to the United States and DTSC into
an interest-bearing escrow account within 60 (sixty) days of receipt of the Court's decision
or order. Penalties shall be péid into this account a§ they continue to accrue, at least every
60 (sixty) days. Within 15 (fifteen) days of receipt of the final appellate c;ourt decision, the
escrow agent shall pay the balance of the accoul;t to EPA and DTSC, or to the City to the

extent that they prevail.

99.  Ifthe City fails to pay stipulated penalties when due, EPA and/or DTSC
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may institute proceedings to collect the penalties, as well as Intergst. The City shall pay B
Interest on the unpaid balance, which shall begin to accrue on the date of demand made
pursuant to Paragraph 95.

100. Nothing in this Consen’; Decree shall be construed as prohibiting, altering,
or in any way limiting the ability of the United States or DTSC to séek. any other remedies
or sanctions available by virtue of the City’s violation of this Decree or of the statutes and
regulations upon which it is based, including, but not limited to, penalties pursuant to
Section 122(1) of CERCLA, 42 U.S.C. § 9622(1). Provided, however, that the United
States shall not seek civil penalties pursuant to Section 122(1) of CERCLA forany -
violation for which a stipt-;lated benalty is collected hereunder, except m the case of a
willful violation of thé Consent Decree.

101. Notwithstanding any other provision of this Section, the United States or
DTSC may, in their unreviewable discretion, waive any portion of stipulated penalties that
have accrued to them pursuant to this Consent Decree.

XXI. COVENANTS BY THE UNITED STATES AND DTSC

102. a. Inconsideration of the actions that will be performed by the Clty and
the payments that will be made by the City under the terms of the Consent Decree, and
except as specifically provided in Paragraph 106 of this Section, the United States
covenants not to sue or to take administrative action against the City pursuant t(.) Sections
106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606, 9607(a), with respect to the Work, and the
work performed under the Cooperative Agreement, subject to the Um'ted' States’ reservation

of rights with respect to the Cooperative Agreement, and for recovery of Past U.S.
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Response Costs and Future U.S. Response Costs. The United States also releases and
covenants not to sue the City and DTSC for the costs of the litigation called City of San
Berﬁardino Municipal Water Department vs. United States of America, Department of the
Army, Civ. No. CV96-8867 MRP, and State of California v. United States of America,
Department of the Army, Civ. No. 96-5205-MRP in this Court, including but not limited to
attorneys’ fees, expert witness fees and litigation support costs, incurred through the date
upon which this Consent Decree is no longer subject to appeal, except to the extent such
costs are expressly payable pﬁrsuant to this Consent Decree. These covenants not to sue as .
to the City and DTSC shall take effect-upon entry of this Consent Decree. These covenants
not to sue are conditioned with respect to the City upon the satisfactory performance by tile
City of its obligations under this Consent Decree. These covenants not to sue extend only
to the City and DTSC, as appropriate, and do not extend to any other person.

b.  Inconsideration of the actions that have been perférmed and the -
payments that will be made by the Settling Federal Agencies ﬁnder the terms of this
Consent Decree, and except as specifically provided in Paragraph 106 of this Section, EPA
covenants not to take administrative action against the Settling Federal Agencies pursuant
to Sections 106 and 107(a) of CERCLA, 42 U.S.C. §§ 9606, 9607(a), with respect to the -
Work, and the work performed under the Cooperative Agreement, and for recovéry of Past
U.S. and Future U.S. Response Costs. EPA’s co;/enant shall take effect upon the payments
required by Paragraph 60 of Séction XVI (Payments for Response Costs). EPA’s covenant
is conditioned upon the satisfactory performance by the Settling Federal Agencies of thei_r

obligations under this Consent Decree. EPA’s covenant extends only to the Settling
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Federal Agencies and does not extend to any other person.

c. United States' Pre-certification Reservations -- Unknown Conditions or
Information. Notwithstanding any other provision of this Consent Decree, the United
Sfates reserves, and this Consent Decree is without prejudice to, the right to ihstitutc

proceedings in this action or in a new action, or to issue an administrative order seeking to

compel

(1)  the performance of further response actions relating to the
Site, or

(2) the reimbursement of the United States for additional costs of
resi)onse

if, prior to certification that the Muscoy OU Interim Remedial Action is operational and
functional pursuant to 40 C.F.R. § 300.435(£)(2):

(1)  information, previously unknown to EPA, is received, in
whole or in part, and |

(2) EPA determines that these previously unknown conditions ér
information together with any other relevant information indicétes that the Interim
Remedial Actions are not protective of human health or the environmenf.

d. United States' Pre-certiﬁcatioh Reservations -- Non-Routine O&M.
Notwiths_tanding any other provision of this Consent Decree, the United States reserves, -
and this Consent Decree is without prejudice to, the right to institute proceediﬁgs in this
action or in a new action, or to issue an administrative order sgeking to cbmpel

(1)  the performance of further response actions relating to the
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Site, or
(2) the reimbursement of the United States for additional costs of

response

1l if, prior to certification that the Muscoy OU Interim Remedial Action is operational and

functional pursuant to 40 C.F.R. § 300.435(f)(2), EPA determines that the Non-Routine
O&M that can be required under the SOW is not protective of human health or the
envﬁonment.

e.  United States' Post-certification Reservations -- Unknown Cohditioﬁs
or Information. Notwithstanding any other provision of this Consent Decree, the United

States reserves, and this Consent Decree is without prejudice to, the right to institute

proceedings in this action or in a new action, or to issue an administrative order seeking to

compel

¢} ' the performance of further response éctions relating to the
Site, or |

(2) the reimbursement of the United States for additional costs of
response |

if, subsequent to certification that the Muscoy OU Interim Remedial Action is operatidnal
and functional pursuant to 40 C.F.R. § 300.435(f)(2):

)] coﬁditions at the Site, preﬁously unknown to EPA, are
discovered, or information, previously unknown to EPA, is received, in whole or in part,

and

. (2)  EPA determines that these previously unknown conditions or
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this information together with other relevant information indicate that the Interim Remedial
Actions, or any of them, are not protective of human health or the environment.

f United States’ Post-certification Re_ser.vations -- Non-Routine O&M.
Notwithstanding any other provision of this Consent Decree, the United States reserves,
and this Consent Decree is without prejudice to, the right to institute proceedings in this
action or in a new action, or to issue an administrative order seeking to compel

(1) the performance of further fesponse actions relating to the
Site, or

(2) the reimbursement of the United States for additional costs of”

response

if, subsequent to certification that the Muscoy OU Interim Remedial Action is operational

and functional pursuant to 40 C.F.R. § 300.435(b(2), EPA determines that the Non-Routine
O&M that can be required under the SOW is not protective of human health or the
environment.

g. For purposes of Paragraph 102(c), the informétion and the conditions
known to EPA shall include only (i) that information and those conditions known to EPA
as of the dates the RODs were signed and set forth in the Records of Decisions for the
Newrr;ark and Muscoy OUs and the administrative records supporting the Records of
Decision; and (ii) information required to be provided by the City under the Cooperative
Agreements up to the date that EPA certifies that the Muscoy Operable Unit is operational
and functional. For purposes of Paragraph 102(e), the information and the conditions

known to EPA shall include only (i) the information and conditions listed for Paragraph
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102(c); and (ii) that information and those conditions known to EPA ‘as of the date of
certification that the Muscoy OU Interim Remedial Action is operational and functional

pursuant to 40 C.F.R. § 300.435(f)(2) and set forth in the Records of Decision, the

- administrative records supporting the Records of Decision, the post-ROD administrative

records, or in any information received by EPA pursuant to the requirements of this |
Consent Decree prior to such certification. -

103. In consideration of the City’s actions and its obligations under this Consent
Decree; and except as specifically provided in Paragraph 108 (General Reservations of
Rights by DTSC), DTSC covenants not to sue or take administrative action against the City
pursuant to Section 107 of CERCLA, 42 U.S.C. § 9607, Section 7003 of the Resource
Conservétion and Recovery Act, 42 U.S.C. § 6973, or any State counterparts of these
statutes, or to seek any natural resource damages relating to the Newmark Groundwater
Contamination Superfund Site. These covenants will take. effect upon entry of this Consent
Decree. These covenants not to sue are conditioned upon satisfactory performance of the
City’s obligations under this Consent Decree. These covenants not to sue extend only to
the City, and not to any other person.

104.  In consideration of the actions that have been performed and the payments
that will be made by the Settling Federal Agencies and the City under the terms of the
Consent Decree, and except as specifically provided in Paragraph 108 of tﬁis Section,
DTSC covenants not to sue or to take administrative action against the City and the United
States pursuant to Sections 107(a) and 113 of CERCLA, 42 U.S.C. §§ 9607(a), 96i3,

California Health & Safety Code § 25360 or- any other State law counterparts of these
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statutes, with respect to the Newmark and Muscoy OUSs, the Work, the work performed
under the Cooperative Agreement, recovery of DTSC Past Response Costs, DTSC Futﬁn?
Response Costs, DTSC Oversight Costs, any past State order related to the -groundwater
contamination at the Newmark Groundwater Contamination Superfund Site, and natural
resource damages, including the reasonable costs of assessing any injury, destruction or loss
of natural resources; DTSC also releases and covenants not to sue the City agd the United
States for the costs of the litigation called State of California v. United States of America,
Department of the Army, Civ.-No. 96-5205-MRP in this Court, including but not limited té
attormeys’ fees, expert witness fees and litigation support costs. These covenants not to sue
shall take effect upon the Effective Date of this Consent Dec'ree. These covenants not to
sue dre conditioned with respect to the applicable Parties upon the satisfactory performance
by the respective Parties of their obligations under this Consent Decree. These covenants ‘
not to sue extend only to the United States and the City and do not extend to any other
person. Upon approval by the Court of this Consent Decree, the natural resource damages
claims pled in DTSC’s_complaint shall be dismissed with prejudice.

105. Covenant by the Settling Federal Agencies. The Settling Federal Agencies _
hereby agree not to assert any direct or indirect claim with respect to the Site for
reimbursement from the Hazardous Substance Superfund- (established pursuaht to the’
Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections 106(b)(2), 107, 111,
112, 113, or any other provision of law, for Past U.S. Response Costs and Future U.S. |
Response Cos;ts as defined herein, with respect to the Work, and the work performed under

the Cooperative Agreement, or this Consent Decree, or any claims for costs of litigation in
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the action called City of San Bernardino Municipal Water Department v. United States,

Department of the Army, Civ. No. CV96-8867 MRP in this Court, and the action called

State of California v. United States of America. Department of the Army, Civ. No. 96-5205-
MRP in this Court, including but not limited to attorneys’ fees, expert witness fees and
litigation support costs through the date upon which this Consent Decree is no longer
subject to appeal.

106. General Reservations of Rights by the United States. The United States.

reserves, and this Consent Decree is without prejudice to, all rights against the City (and
with respect to EPA, all rights against the Settling Federal Agencies) vivith respect to all
matters not expre;s]y included withih the United Statés’ covenant not to sue.
Notwithstanding any other provision of this Consent Decree, the United States reserves all
rights against the City (and with respect to EPA, all rights against the Settling Federal
Agencies) with respect to: |

a. claims based on a failure to meet a requirement of this Consent
Decfee;

b. liability based upon the Party{s transportation,.treatment, storage, or
disposal, or the arrangement for the transportation, treatment, storage, 6r disposal of Waste

Material at or in connection with the Site, other than as provided in the RODs, the ESD, the

'Work, the sow', or otherwise ordered by EPA, after signature of this Consent Decree by

such Party;
c. liability for damages for injury to, destruction of, or loss of natural

resources_under federal trusteeship at the Newmark Groundwater Contamination Superfund
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Site, including the cost of assessing such injury, destruction or loss;

d. criminal liability;

€. liability for violations of federal or state law which occur during or.
after impleméntation of the Interim Remedial Actions;

f liability, prior to the final Certification or Notice of Completion of

-the Work, for additional response actions that EPA determines are necessary to achieve

Performance Standards, but that cannot be required pursnant to Paragraph 17 (Modification
of the SOW or Related Work Plans); i

g liability for additional work ét the Newmark or Muscoy OU that is
not required pursuant to this Consent Decree, for additional oberable units or the final
response action at the Newmark Groundwéter Contamination Superfund Site;

h. liability for costs incurred or to be incurred by the Agency for Toxic
Substances and Disease Registry related to the Site that are not included in United States
Past Costs;

L liability for costs that the United Statés will incur related to the Site
but that afe not within the definition of Past U.S_. Response Costs or Future U.S. Response
Costs;

J- liability of the City to reimburse EPA for disbursements under the
Cooperative Agreement fm" Work covered by this Consent Decree in the event the same
Work is also reimbursable 1i_nder this Consent Decree;

k. liability of the City for United States Future Response Costs, if any,

incurred after the earliest of the time periods described in Paragraph 14.a applicable to the
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costs in question, provided, however, that such costs shall first be offset by fhe amount o.f
_aﬁy disbursement under Paragraph 60.2.2 or 60.2.5; and
| 1 liability arising from the past, present, or future arrangement for
disposal, releése, or threat of release of Waste materials outside of the Site.

107. The_Settling Federal Agencies reserve, and this Consent Decree is without
prejudice to

“a. claims against DTSC for money damages for injury or loss of property
or personal injury or death caused by the negligent -or wrongful act or omission of any
employee of DTSC whﬂe acting within the scope of his office or employment under
circumstances whére DTSC, if a private person, would be liable to the claimant in
accordance with the law of the place where the act or omission occurred. However, any
such claim shall not include a claim for any damages caused, in whole or in part, by the act
or omission of any person, including any contractor, who is not a state employee as
provided in comparable state law to 28 U.S.C. § 2671, nor shall any such claim include a
claim based on EPA's or tbe DTSC’s selection of response actions; or the oversight or
approval of any Party’s plans or activities; and
b. contribution claims agair.lst DTSC in the event any claim is asserted by

DTSC against the City or the Settling Federal Agencies, but only to the same extent and for
-the same matters, transactions or occurrences as are raised- in the claim of DTSC against the
City or the Settling Federal Agencies. | _

108.  General Regervations of Rights by DTSC. The covenants not to sﬁe set

forth above do not pertain to any matters other than those expressly specified in Paragraph
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104, and except. as specifically provided in this Paragraph. DTSC reserves, and this
Consent Decree is without prejudice to DTSC’S rights to pursue, other claims against the
City and the Settling Federal Agencies, with respect to all other matters, including but not
limited to, the following:

a. claims that either the City or the Settling Federal Agencies have
failed to meef a requirement of this Consent Decree; |

b. ]iability arising from the past, present, or future disposal, release, or
threat of release of Waste Materials outside of the Site;

C. liability t:or future disposal of Waste Material at the Site, other than
as provided in the RODs, the ESD, the SOW, the Work, or otherwise order;d by EPA,;
provided however that the production, storage and distribution of treated water and the

transmission of untreated water for treatment shall not under any circumstances give rise to

.| DTSC claims alleging City liability;

d. criminal liability;

e. liability for violations of federal or state law which occur during or
after implementation of the Interim Remedial Actions; '

f. liabiﬁty by Settling Federal Agencies, prior to éertiﬁcation of
Completion of the Work, for additional response actions that EPA determines are necessary
to achieve Performance Standards, but that cannot be required pursuant to Paragraph 17
(Modification of the SOW or Related Work Plans);

g liability by Settling Federal Agencies for additional work at the

Newmark or Muscoy OU that is not required pursuant to this Consent Decree, for
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additional operable units or the final response action at the Newmark Groundwater
Contamination Superfund Site, or for any additional costs of response which may be
required if (1) EPA makes a determination pursuant to Paragraph 102.d or 102.f that the
Non-Routine O&M that can be required under the SOW is not protective of human health
or the environment, or (2) EPA makes a determination pursuant to Paragraph 102.c or 102.¢
that previously unknown conditions or information together with any other relevant
information indicates that the Interim Remedial Actions are not protective of human health
of the environment;

h. liability by Settling Federal Agencies for costs that DTSC wil!‘i_ncur
related to the Sité but fhat are n(;t within the definition of DTSC Past Response Costs,
DTSC Future Respdnse Costs, Oversight Costs or natural resource damages; and-

i.  liability for contamination at or emanating from other sites including
but not limited to the Norton Air Force Base Superfund Site.

109. Work Takeover In the event that EPA determines that the City has ceased
implementation of any portion of the Work, is s'eriously' or repeatedly deficient or late in its
performance of the Work, or ié implementing the Work in a mannér that may cause an
endangerment to human health or the environment, EPA may assume the performance of
all or any portions of the Work as EPA determines nécess'ary. The City may invoke the
proéedures set forth in Section XIX (Dispute Resolution), Paragraph 86.a, to dispute EPA’s
determination that takeover of the Work is warranted under this Paragraph. Costs incurred
by EPA in performing the Work pursuant to this Paragraph shall be paid by the City as

Extraordinary Costs within 30 (thirty) days of a demand by EPA, according to the
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procedures set forth in Paragraph 62.e. Such payments may be made from the O&M
Escrow. Subject to EPA’s unreviewable discretion, EPA may determine, with DTSC’s
concurrence, that DTSC may take over the Work under the circumstances described in this
Paragraph. In that event, DTSC costs incurred in performing the Work pursuant to this
Paragrabh shall be pai'd by the City to DTSC. Payments to DTSC in accordance with this
Paragraph shall be made within 30 (thirty) days of a demand by DTSC according to the
procedures in Paragraph 65, and may be made from the O&M Escrow. Such costs shall not
be subject to any cap- for recovery of DTSC or EPA Oversight Co;ts.
110. Lead Oversight Takeover
() Itis EPA's statutory obligation to ensure the successful completion of

the Interim Remedies. If EPA determines that DTSC is not able to perform the Lead
Oversight Agency functions in a timely and effective manner, EPA may resume the Lead'
Oversight Agency role until DTSC is able to.- resume that role. EPA shall meet and confer
with DTSC before determining to resume the Lead Oversight Agency role; however, EPA’s
determination shall not be subject to dispute resolution. Such takeover shall be effective
upon notice by EPA to bTSC and the City in accordance with Section XVII (Notices and
Submissions).

| (b) Inthe event that EPA takes over as Lead Oversight Agency, DTSC
shall not pay a stipulaited penalty, but EPA shall be entitled to be paid its oversight costs by
the City, for the additional Work entailed in EPA’s takeover of the work, notwithstanding
whether DTSC has exhausted the funds available to be paid to it for oversight pursuant to

Paragraph 65 of this Consent Decree. In no event shall DTSC be responsible for

Consent Decree -112-




10

11 |

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

|

reimbursing EPA for any oversight costs beyohd what EPA is reimbursed by the City.
Payment to the United States shall be made pursuant to Paragraph 62.e.
(c) If EPA subsequently determines that DTSC is able to perform the Lead

Oversight Agency functions in a timely and effective manner, EPA may return the Lead
Oversight Agency functions to DTSC, which shall be effective upon notice by EPA to
DTSC and thé City in accordance with S_;scﬁon XVII (Notices and Submissions).

111.  Notwithstanding any other provision of this Consent Decree, the United
States and DTSC retain all authority and reserve all rights to take any and all response
actions authorized by law._

XXT. COVENANTS BY THE CITY QOF SAN BERNARDINO

112.  In consideration of DTSC’s actions and its obligations under this Consent
Decree, and except as specifically provided in Paragraph 114 (Reservations of Rights by the
City), the City covenants not to sue or take administrative action against DTSC pursuant to
Sections 107 and/or 113 of CERCLA, 42 U.S.C. §§ 9607, 9613, Section 7003 of the
Resource Conservation and Recovery Act, 42 U.S.C. § 6973, and any State law
counterparts of these statutes, or to seek any natural resource damages relating to the
Newmﬁrk Groundwater Contamination Superfund Site. These covenants not to sue shall
take effect upon entry of this Consent Decree. These covenants not to sue extend only to
DTSC and any successor agency and not to any other person.

113.  In consideration of the _actions that have been performed and the paym'cnts
that will be made by the United States, and subject to the reservations in Paragraph 114, the

City hereby covenants not to sue and agrees not to assert any claims or causes of action
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against the United States with respect to the Work, the work perfoﬁned under the
Cooperative Agreement, the work performed under any past State order related to the
groundwater contamination at the Newmark Groundwater.Contamination Superﬁmd Site,
or any obligation Qf the City under Paragraph 14 of this Consent Decree, City Past and City
Future Response Costs as defined herein, any costs incurred by the City that have been or .
are reimbursed by any disbursement pursuant to Paragraph 60.a.2 or 60.a.5, and other past
response actions or costs taken or incﬁrred by the City? or thls Consent Decree, no matter
how such claims are pleél or styled, h;cluding, but not limited to:

a. any direct or indirect -clai.m for reimbursement from the Hazardous
Substance Superfund (established pursuant to the Internal Revenue Code, 26 U.S.é.
§ 9507) through CERCLA Sections 106(b)(2), 107, 111, 112, 113,42 US.C. §§
9606(b)(2), 9607, 9611, 9612, 9613, or any other provision of law, i)ut without prejudice to
the City’s rights under.the Cooperative Agreement and this Consent Decree to be
reimbursed for work it has conducted pursuant to the Cooperative Agreement for the
Newmark and Muscoy OUs prior to the funding of the escrowsiunder this Consent Decree;

b. any claims agajnét the United States uﬁder CERCLA Sections 107 or
113, 42 U.S.C. §§ 9607, 9613, or state law, related to the Site or the 'Site-wide Monitoring;

c. any claims arising out of response actions at or in connection with
the Site or the Site-wide Monitoring, including any claims arising under the United Stgfes
Constitution, the California Constitution, state law, the Tucker Act, 28 U.S.C. § 1491, the
Equal Access to Justice Act, 28 U.S.C. § 2412, as amended, or at common law, arising out

of or relating to past or future access to, imposition of deed restriction or easements, or
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other restrictions on the use and enjoyment of property owned or controlled by the City;

d. any claims for costs, fees or expenses incurred in this action
(including claims arising under the Equal Accéss to Justice Act, as amended, 28 U.S.C. §
2412) or under any provision of state law, through the date upon whicl; this Consent Decree
is no longer subject to appeal;

e. Any claims fo; costs, fees or exi)enses arising from or relating to the
groundwater management and permitting program described in. Paragraphs 27-30;

f any claims fo'r costs of litigation in the action called City of San
Bernardino Municipal Water Department,v. United States, Department of the Army, Civ.
No. CV96-8867 MRP in this Court, including {)ut not limited to attorneys’ fees, expert -
witness fees and litigation support costs, through the date upon which this Consent Decree
is no longer subject to appeal; and

g. any direct or indirect c.:lajm for disbursement from any special
account established pursuant to this Consent Decree except as expressly provided for in this

Consent Decree.

114.  Reservation of Rights by the City. The City reserves, and this Consent

Decree is withou; prejudice to

a. claims against the United States, subject to tﬁe provisions of Chapter
171 of Title 28 of the United States Code, or DTSC, subject to comparable state law, for
money damages for injury or loss of property or personal injury or death caused by the
negligent or wrongful act or omission of any employee of the United States or DTSC while

acting within the scope of his office or employment under circumstances where the United
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States or DTSC, if a private person, would be liable to the claimant in accordance with the
law of the place where the act or omission occurred. However, any such claim shall not
include a claim for any damages caused, in whole or in part, by the act or omission of any
person, including any contractor, who is not a federeﬂ employee as that term is defined in 28
U.S.C. § 2671; or a state employee as provided in comp—arable state law, nor shall any such

claim include a claim based on EPA'’s or DTSC’s selection of response actions, or the

oversight or approval of any Party’s plans or activities. With respect to the United States,

the foregoing applies only to claims which are brought pursuant to any statute other ﬁm
CERCLA and for which the waiver of sovereign immunity is found in a statute 6the_r than
CERCLA;

b. CERCLA claims and contribution claims against the Settling Federal

Agencies in the event any claim is asserted by the United States or DTSC against the City

or the Settling Federal Agencies, but only to the same extent and for the same matters,

transactions or occurrences as are raised in the claim of the United States or DTSC against
the City or the Settling Federal Agencies;

c. Cityclaims for rei;nbursement under the Cooperative Agreement,
arising from costs incurred by the City prior to the funding of the O&M.and CQnstruction-
Escrows as set forth in Paragr;«lph 60.a pursuant to this Consent Decree, except for costs
that are the sole responsibility of the City under this Consent Decree or reimbursable to
EPA under Paragraph 62.c;

d.  Claims against the Settling Federal Agencies for liability, prior to the

final Certification or Notice of Completion of the Work, for additional response actions that

Consent Decree -116-




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

EPA determines are necessary to achieve the Performance Standards, but that cannot be
rgquired pursuant to Paragraph 17 (Modification of SOW or Related Work Plans);

e.  Liahility for additional work at the Newmark or Muscoy OU that is not
required pursuant to the Consent Deéree, for additional operable uﬂits, or the final respbnse
action at the Newmark Groundwater Contamination superfund Site;

. City claims for relief arising from-contamination at or emanating from
other sites, including, but not limited to, the Norton Air Force Base Superfund Site;

g.  City claims for O&M.costs and City Future Respénse Costs, if any,
incurred afteglthe earliest of the time periods described in Pgragmph 14.a applicable to the
costs in questioh, provided, however, that such costs shall first be 6ffset l;y the amount of
any disbursement under Paragraph 60.a.2 or 60.a.5; and

h.  City claims for liability for costs the City will incur related to the Site
that are ndt within the definition of City Past Response Costs or City Future Response
Costs.

115. Nothing in this Consent Decree shall be deemed to constitute
preauthorization of a claim within the meaning of Section 111 of CERCLA, 42 U.S.C.

§ 9611, or 40 C.F.R. § 300.700(d).

116. The City and the Settling Federal Agencies agree not to assert any claims
and to waive all clairﬁs or causes of action that they may have for all matters relating to the
Site, including for contribution, against any person where the person’s liability to the City
or Settling Federal Agencies with respect to the Site is based solely on having arranged for

disposal or treatment, or for transport for disposal or treatment, of hazardous substances at
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the Site, or having accepted for transport for disposal or treatment of hazardous substances
at the Site, if:

a. any materials contributed by such person to the Site constituting
Municipal Solid Waste (MSW) or Municipal Sewage Sludge (MSS) did not exceed 0.2% of
the total volume of waste at the Site; and

b. any materials contributed by such person to the Site containing
hazardous substances, but not constituting MSW or MSS, did .not exceed the greater of (i)

0.002% of the total volume of waste at the Site, or (ii) 110 gallons of liquid materials or

- 200 pounds of solid materials.

c. This waiver shall not apply to any claim or cause of action against
any person meeting the above criteria if EPA has determingd that the materials contributed
to the Site by such person contributed or could contribute significantly to the costs of
response at the Site. Thjs.waiver-also shall r.10t apply with respect to any defense, claim, or
cause of action that the City, DTSC or the Settling Federal Agencies may have .against any
person if such pefson asserts a claim or cause of action relating to the Site against such
Party.

XXIII. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

117. Nothing in this Conseﬁt Decree shall be construed to create any rights in, or
grant any cause of action to, any person not a Party to this Consent Decree. The preceding
sentence shall not be construed to waive or nullify any rights that any person not a signatory
to this decree may hé.ve under applicable law. Except as provided in Paragraph 116, each

Party expressly reserves any and all rights (including, but not limited to, any right to
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contribution), defenses, claims, demands, and causes of action which each Party rhay have
with respect to any matter, transac;tion, or occurrence relating in any way to the; Site againét
any person not a Party hereto.

118. The Parties agree, and by entering this Consent Decree this Court finds, that
the City and the Settling Federal Agencies are entitled, as of the Effective Date, to
protection from contribution actions or claims as provided by Section 113(£)(2) of -

CERCLA, 42 U.S.C. § 9613(f)(2), for matters addressed in this Consent Decree. Matters

i addressed in this Consent Decree are: (a) U.S., DTSC and City Past Response Costs; (b)

U.S., DTSC and City Future Response Costs; (c) the cost of implementing the Work
performed under this Consent Decree; (d) the work performed under the Cooperative
Agreement or under any past State order rglated to the groundwater coﬁtmnmation at the -
Newmark Groundwater Contamination Superfund Site, (e) as to the City, all DTSC costs of
any kind incurred at any time related to the Newmark Groundwater Contamination
Superfund Site unless otherwise reserved; (f) DTSC natural resource damages; and (g) the
costs, including but not limited to attorneys’ fees, expert witness fees and litigation support
of the actions called City of San Bemardino Municipal Water Department v. United States,
Department of the Army, Civ. No. CV96-8867 MRP, and State of California v. United
States of America, Dej)artmeni of the Army, Civ. Né. 96—5205-h4RP in this Court, incurred
through the date upon which this Consent Decree is no longer subject to appeal. |
119.  The City agrees that with respect to any suit brought by the City for matters
related to this Consent Decree the City will notify the United States and DTSC in writing

no later than 60 (sixty) days prior to the initiation of such suit or claim.
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120.  The City also agrees that with respect to any suitl or claim for contrtbution
brought against it for matters related to this Consent Decree it will notify in writing the
United States and DTSC within 10 (ten) days of service of the complaint on the City. In
addition, the City shall notify the United States and DTSC within 10 (ten) days of service or
receipt of any Motion for Summary Judgment and within 10 (ten) days of receipt of any
order from a court setting a case for trial. )

121.  In any subsequent administrative or judicial proceeding initiated by the
United States or DTSC for injunctive relief, recovery of response costs, or other appropriate .
relief relating to the Newmark Groundwater Contamination SuperﬁmduSite, the City shall
not assert, and may not maintain, any defense or claim based upon the principles of waiver,
res judicata, collateral esto1l)pel, issue preclusion, claim-splitting, or other defenses base;d
upon any contention that the claims raised in the subsequent proceeding were or should

have been brought in the instant case; provided, however, that nothing in this Paragraph

|l affects the enforceability of the covenants not to sue set forth in Section XXI (Covenants by

the United States aﬂd DTSC). In any subsequent administrative or judicial proceeding
initiated by the City for injunctive relief, recovery of .response costs, or other appropriate
relief relating to the Newmark Groundwater Contaminatién Superfund Site, the United
Sta_tes and DTSC shall not assert, and may not maintain, any defense or claim based hpon
the principles of waiver, res judicata, collateral estoppel, issue preclusion, claim-splitting,
or other defenses based upon aﬁy contention that the claims raised in the subsequent
proceeding were or should have been brought in the instant case; provided, however, that

nothing in this Paragraph affects the enforceability of the covenant not to sue set forth in
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Section XXII (Covenant by the City of San Bernardino).

XX1V. ACCESS TO INFORMATION

122.  The City and the Army shall provide to EPA and DTSC, upon request,
copies of all non-privileged documents and information within their possession or conﬁol
or that of their contractors or agents relating to activities at the Newmark Groﬁndwatcr
Contamination Superfund Site or to the implementation of this Consent Decreé,' including,
but not limited to, sampling, analysis, chain of custody records, manifests, trucking logs,

receipts, reports, sample traffic routing, correspondence, or other documents or information

related to the Work. The City and the Army shall also make available to EPA and DTSC,

for purposes of investigation, informaﬁon gathering, or testimony, its employees, agents, or
representatives with knowledge of relevhnt facts ﬁoncenﬁng the performance of the Work.
In connection with this litigation and the negotiation of this Consent Decree, the City and
th.e Army have provided EPA and DTSC extensive documents relating to the Site and its
history. The City has also provided periodic reports and other information required under
the Cooperative Agreement. The City and the Arﬁy shall not be required to produce or
make avai.lable such previously provided information or documents a second time pursuant
to this Paragraph. Expert witnesses were retained by .the City and the Army and much
priviléged information was assembled in the course of the litigation. Privileged
information need not be submitted to EPA or DTSC, but any sampling data from the Site or
any other data referenced in this Paragraph, not previously submitted to EPA by the City or
the Army, shall be submitted to EPA within 60 (sixty) days after the Effective Date, aﬁd

also provided to DTSC.
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123. Business Confidential and Privileged Documents.

a. The City or Army may assert business confidentiality claims
coveﬁﬁg part or all of the documents or information submitted to EPA and DTSC under
this Consent Decree to the extent permitted by and in accordahce with Section 104(e)(7) of
CERCLA, 42 U.S.C. § 9604(e)(7), énd 40 C.F.R. § 2.203(b). Documents or information
determined to be confidential by EPA will be afforded the protection specified in 40 C.F.R.
Part 2, Subpart B. If no claim of confidentiality accompanies documents or informafion
when thely aré submitted to EPA and DTSC, or if EPA has notified the City or Army that
the documents or inforfnatfon are not confidential under the standa_fds of Section 104(e)(7)
of CERCLA, the public may be given access to such documents or information without
further notice to the City.

b. The City or Army may assert that certain documents, records and
other information are privileged under the attorney-client privilege or any other privilege
recognized by federal law. If the City or Army asserts such a privilege in lieu of providing
documents, the City or Army shall provide EPA and DTS'C with the following: (1) the title
of the document, record, or information; (2) the date of the document, record, or
information; (3) the name and title of the author _of &1e document, record, or information;
(4) the name and title of each addressee and recipient; (5) a description of the contents of

the document, record, or information: and (6) the privilege asserted by the City. However,

.} no documents, reports or other information created or generated pursuant to the

requirements of the Consent Decree or the Cooperative Agreement shall be withheld on the

grounds that they are privileged. As against EPA and each other, the City or Army also
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shall not assert a claim of confidentiality or privilege with respect to any documnents or
information provided in the course of negotiation of this Consent Decree.

124. No claim of conﬁdcntiali‘fy shall be made with respect to any data,
including, but not limited to, all sampling, analytical, monitoring, hydrogeologic, scientific,
chemical, or engineering data, or any other documents or information evidenci_ng co.nditions'
at or around the Site.

XXV. RETENTION OF RECORDS

125.  Until 10 (ten) years after the City’s receipt of EPA’s final notification
pursuant to Paragraph 57.d of Section XIV (Certification or Notice of Completion of the
Work), the City and the Army shall preserve and retain all records and documents now in
its possession or control or which come into its possession or control that relate in any
manner to the performance of the Work or liability of any pefson for response actions
conducted a_nd'to be conducted at the Site, regardless of any corporate or governmental
retention policy to the contrary. Until 10 (ten) years after the City’s and Army’s receipt of
EPA's final notification pursuant to Paragraph 57.d or 57.¢ of Section XIV (Certification or
Notice of Completion), the City and Army shall also instruct their contractors and agents to
preserve all docum;ents, records, and information of whatever kind, nature or description
relating to the performance of the Work. As part of five-year reviews, EPA may, in its
unreviewable discretion, agree to examine any proposal to shorten the document retention
requirements of this Consent Decree as they relate to the performance of the Work. EPA
may, in its unreviewable discreti_on, in consultation with DTSC and the City or Army, as

applicable, shorten the document retention period with respect to documents that no longer
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serve a usefﬁl purpose in the perfo_rménce of the Work. or that will not be of value as
permanent records of EPA. With respect to the two Protective Orders relating to the Site,
one signed in December 1997 and the other signed in or about June 1999, and both attached -
és Appendix J to this Consent Decree, the Parties agree that the terms and conditions of the
aforementioned Protective Orders relating to document retention are hereby superseded
such that the conditions for document retention as embodied in this Consent Decree shall
take precedence over the terms and conditions mentioned in the Protective Orders. -
Furthermore, the Parties agfee that although the June 1999 Protective Order' places the
burden of control of the City’s docﬁments on the City’s attorneys, the City’s attorneys may
transfer the City’s documents (collected pursuant to either the1997 or the 1999 Protective
Order) to thelCity for retention upon the Effective Date of this Consent Decree, and none of
the Parties will contest this action.

126. The United States acknowledges that each Settling Federal Agency is
subject to all applicable Federal record retention- laws, regulations, and policies, including
Army Regulation 25-400-2, Appendix B, FN: 27-40e.

127. At the conclusion of the document retention period il; Paragraph 126, the
City and the Army shall notify the EPA at le;ast 90 (ninety) days prior to the desh'uction of
any such records or do.cuments, and, ﬁpon request by the EPA, the City or the Anny shall
deliver any such records or documents to EPA. The City may assert that certain
documents, records and other information are privileged under the attorney-client privilege
or any other privilege recognized by federal law. If the City asserts such a privilege, the

City shall provide EPA with the following: (1) the title of the document, record, or
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information; (2) the date of the document, recc_;rd, or information; (3) the name and title of
the author of the document, record, or information; (4) the name and title of each addressee
and recipient; (5) a description of the subje;:t of the document, record, or information; and
(6) the privilege asserted by the City. However, no documents, reports or other information .
created or generated pursuant to the requirements of the Consent Decree shall be w.ilthheld
on the grounds that they are privileged.

128. The City, the Army and DTSC have exchanged extensive documents and
information related to allegations of liability at this. Site. The City, DTSC and Army certify
that, to the best of their knowledge and belief, after thorough inquiry, they have coﬁplied in
good faith with their discovery obligations under the applicable rules, and have complied in
good faith wnh any EPA requests for information pursuant to Sections 104(e) and 122(¢) of
CERCLA, 42 U.S.C. §§ 9604(e) and 9622(e), and Section 3007 of RCRA, 42 U.S.C.

§ 6927, and did not knowingly alter, mutilate, discard, destroy or otherwise dispose of any
records, documents or other information responsive to such discovery or information
requests or otherwise relating to potential liability regarding the Site.

XXVI. NOTICES AND SUBMISSIONS

129. Whenever, under the terms of this Consent Decree, written notice is required
to be given or a'report or other document is required to be sent by one Party to another, it
shall be sent to the individuals at the addresses specified below, unless those individuals or
their successors give notic.e of a change to the other Parties in writing. All notices and
submissions shall be considered effective 1;pon receipt, unless otherwise provided. Written

notice as specified herein shall constitute complete satisfaction of any written notice
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requirement of the Consent Decree with respect to the United States, EPA, DTSC and the

City.
As to the United States:

As to EPA:

Chief, Environmental Enforcement Section
Environment and Natural Resources Division
U.S. Department of Justice

P.O.Box 7611:

Washington, D.C. 20044-7611

Re: DJ ¢ 90-11-3-06902 /1

Chief, Environmental Defense Section

‘Environment and Natural Resources Division

U.S. Department of Justice
P.O. Box 23986

- Washington, DC 20026-3986

Re: DJ 90-11-6-69

Office of the United States Attorney
Chief, Civil Division

Room 7516 Federal Building

300 North Los Angeles Street

Los Angeles, CA 90012

Director, Superfund Division

U.S. Environmental Protection Agency
Region 9 -

.75 Hawthome Street, SFD

San Francisco, CA 94105

Dr. Kim Hoang -

EPA Project Coordinator -- Newmark Site
United States Environmental Protection Agency
Region 9 ,

75 Hawthorne Street, SFD-7-4

San Francisco, CA 94105

As to the Regional Financial Management Officer:

Consent Decree

Joseph Schrmidt

United States Environmental Protection Agency
Region 9

75 Hawthorne Street, PMD-5
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Asto DTSC:

As to the City:

San Francisco, CA 94105

Thomas Cota

Chief, Southem California Cleanup Operations
Branch, Cypress Office -
5796 Corporate Avenue

Cypress, CA 90630

Dr. Yasser Aref

Department of Toxic Substances Control
Project Manager

5796 Corporate Avenue

Cypress, CA 90630

Ann Rushton

Deputy Attorney General
Environment Section

California Department of Justice
300 South Spring Street

Los Angeles, CA 90013

Stacy Aldstadt

Deputy General Manager

City of San Bernardino Municipal Water Dept.
300 North D Street

San Bernardino, CA 92418 [overnight delivery]
P.O.Box 710

San Bernardino, CA 92402 [U.S. Mail}

XXVI. EFFECTIVE DATE

130.  The effective date of this Consent Decree shall be the date upon which this

Consent Decree is entered by the Court, except as otherwise provided herein.

XXVII. RETENTION OF JURISDICTION

131.  This Court retains jurisdiction over both the subject matter of this Consent

Decree and the Parties for the duration of the performance of the terms and provisions of

Consent Decree
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this Consent Decree for the purpose of enabling any of the Parties to apply to the Court at
any time for such further order, direction, and relief as may be necessary or appropriate for

the construction or modification of this Consent Decree, or ta effectuate or enforce

.compliance with its terms, or to resolve disputes in accordance with Section XIX (Dispute

Resolution) hereof, However, hofthing in this Consent Decree shall prevent EPA from
taking any action in accordance with the National Contingency Plan.
XXIX. APPENDICES

132. Thé following appendices are attached to and incorporated into this Consent
Decree:

“Appendix A” is the Newmark ROD.

“Appendix B™is the Muscoy ROD.

“Appendix C” is the description and/or map of the Site.

“Appendix D” is the SOW. |

“Appendix E” is the proposed list of planned City treatment plants and transmission

systems to expand the City’s potable water delivery capacity.

“Appendix F” is the draft easement described in Section IX (Access/Instjtutional

Con&ols).

“Appendix G” is a draft of the San Bernardino Pollution Legal Lfability Clean-up
Cost Cap Insurance Policy selected by the City for the investment and/or retention of the
O&M Escrow, Construction Escrow and any other funds disbursed to the City for the
performance of the Work or other items funded by this Consent Decree.

“Appendix H” is the draft ordinance for the Permitting Program described in

Consent Decree . -128-
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Section IX (Access and Institutional Controls}).

“Appendix I”” is the ESD.

“Appendix I’ consists of the two protective orders described in Paragraph 125.

XXX. COMMUNITY RELATIONS

133. The City shall propose to EPA its participa.tion in the community relations
plan that has been developed by EPA. EPA will determine the appropri_ate role for the City -
under the plan. The City shall also cooperate with EPA and DTSC in providing
information regarding the Work to the public. As requested by EPA or DTSC, the City -
shall pa.r;icipate in thé preparation of such information f°£ dissemination to the public and
in pu’blic meetings which may be held or sponsored by EPA or DTSC to explain gctivities
at or relating to the Site.

XXX MODIFICA.TION

134. Sclhedules specified in this Consent Decree for completion of the Work may
be modified by agreement of the Lead Oversight Agency, with reaépnable opportunity to
comment by the Support Agency, and the Parties. All such modiﬁéations shall be made in
writing. -

135.. Except as provided in Paragraph 17 (Modification of the SOW or Related
Work Plaﬁs), no modifications shall be made to this Consent Decree and no material
modifications shall be made to the SOW without written notification to and written
approval of the United States; DTSC, the City and the Court. Such modifications shall be

effective upon their approval by the Court. Modifications to the SOW that do not

materially alter that document may be made by written agreement between the Lead

Consent Decree -129-
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Oversight Agency and the City, with the concurrence of the Support Oversight Agency.
Prior to providing their approval to any such modification, EPA énd DTSC will provide
each other with a reasonable opportunity to review and comment on the proposed
modification.

136. Nothing in this Consent Decree shall be deemed to alter the Court's power to
enforce, supervise or approve modifications to this Consent Decree. _

137. Nothing in this Consent Decree shall be deemed to limit EPA’s authority to
-adopt additional Explanations of Significant Differences, to amend the RODs, to issue
additional RODs for the Newmark Groundwater Contamination Superfund Site, or to take
any other action consistent with the NCP. | |

| XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

138.  This Consent Decree shall be lodged with the Court for a period of not less
than 30 (thirty) days for public notice and comment in accordance with Section 122(d)(2)
of CERCLA, 42 U.S.C. § 9622(d)(2), and 28 C.F.R. § 50.7. The United States reserves the
Tight to withdraw.or withhold its consent if the comments regarding the Consent Decree
disclose facts or considerations which.indicate that the Consent Decree is inappropriate,
improper, or inadequate. The other Parties consent to the entry of this Consent Decree
without further notice.

139. If for any reason the Court should decline to approve this Consent Decree in
the form presented, this agreement is voidable at the sole discretion of any Party and the
terms of the agreement may not be used as evidence in any litigation among any of the

Parties.
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XXXM. SIGNATORIES/SERVICE

146. Each undersigned representative of the City, the Assistant Attorney General
for the Environment and Natural Resources Division of the Department of Justice, and the
Deputy Attorney General for the California. Department of Justice, certifies that he or she is
fully authorized to enter into the terms and conditions of this Consent Decree and to
execute and legally b_ind such Party to this document.

141. The City and Stat¢ each hereby agree not to oppose en@ ofthis Consent
Decree by this Court or to challenge any provision of this Consent Decree unless the United
States has notified the other Parties to this Consent Decree in writing that it no longer
supports entry of the Consent Decree.

142. The Ciiy and State shall identify, on the attached signature page, the name,
address and telephone number of an agent who is authorized to accept service of process by
mail on behalf of that Party with respect to all matters arising under or relating to this
Consent Decree. The City hereby agrees to accept .service in that manner and to waive the
formal service requirements set forth in Rule 4 of the Federal Rules of Civil Procedure and_
any applicable local rules of this Coﬁrt, including, but not limited to, service of a summons.

XXXIV. FINAL JUDGMENT _

143.  Upon approval and entry of this Consent Decree by the Court, this Consent

Decree shall constitute a final judgment between and among the United States, DTSC and

the City. The Court finds that there is no just reason for delay and therefore enters this

judgment as a final judgment under Fed. R. Civ. P. 54 and 58.

Congent Decree . ' -131-
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e City. The Court finds that there is no just reason for delay and therefore enters this

kudgmem as a final judgment under Fed. R. Civ. P. 54 and 58.

SO ORDERED THIS /{ DAY OF ngjzoos.
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THE UNDERSIGNED PARTY enters into this Consent Decree relating to

the Newmark Groundwater Contamination Superfund Site.

g-S5.0(

Date

f/s[vy

Date

8/ 20t
Date

Congent Decree

~ FOR THE UNITED STATES O

AMERICA :

Vo Sowsent

Thomas L. Sansonetti

Assistant Attorney General
Environment and Natural Resources
Division

U.S. Department of Justice
Washington, D.C. 20530

_—-..52- L'] MW?M"DWM@'

Cynthia S. Huber

Senior Attorney

General Litigation Section
Environment and Natural Resources
Division

U.S. Department of Justice

P.O. Box 663

Washington, D.C. 20044-0663
(202) 514-5273

Mt M Do SF—

Martin McDermott
Environmental Defense Section
U.S. Department of Justice
P.O. Box 7611

Washington, D.C. 20044-7611
(202) 514-4122




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark Groundwater
Contamination Superfund Site.

. : . /
taod 18 Taks
Date . ' Keith Takata
- Director, Superfund Division, Region 9
U.S. Environmental Protection Agency
75 Hawthome St., SFD-1
San Francisco, CA 94105

8!91‘6“ Wm /7( fwm

Date : Marie M. Rongone
Senior Counsel :
U.S. Environmental Protection Agency
Region 9
75 Hawthome St., ORC-3
San Francisco, CA 94105
(415) 972-3891




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark

Groundwater Contamination Superfund Site.

j /)/a 74

Datd

Oyl 21, 9804

Daté

FOR THE DEPARTMENT OF TOXIC

SUBSTANCES CONTROL

Vo

omas Cota, Chief
Southern California Cleanup Operations Branch
Cypress Office
5796 Corporate Avenue
Cypress, CA 90630

Ann Rushton

Deputy Attorney General
Environment Section

California Department of Justice
300 South Spring Street

Los Angeles, CA 90013

(213) 897- 2608




THE UNDERSIGNED PARTY enters into this Consent Decree relating to the Newmark Groundwater
Contamination Superfund Site.

FOR THE CITY OF SAN BERNARDINO'

As of

,q(ML ' 26‘04-

Date

Agent Authorized to Accept Service on Behalf of Above-signed Party:

Signature —S -
Address:
Name (print): ThomidS VN, Tnc sbson
Title: Atlorren (oreshamm, Savase Apfan £ Tlelon
Address: 3250 Umb;:fcr—‘ll\/ Auve , Spte 250
Riders. Lo /A
72547

Ph. Number: Gol- LS54~ 2

' EPA is requesting that the City provide this information so that the decree can be completed.
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CERTIFICATE OF SERVICE

I hereby certify that on August 10, 2004, a true and accurate copy of the foregoing Notice

of Lodging of Consent Decree was served on the following counsel:

Russell V. Randle By:

Patton Boggs, L.L.P. _X__Federal Express
2550 M Street, N.W. ___First Class U.S. Mail
Washington, D.C. 20037-1350 _ ___Hand Delivery
202-457-5282

Thomas N. Jacobson By:

Gresham, Savage, Nolan & Tilden _X Federal Express
3750 University Ave. ___First Class U.S. Mail
Suite 250 ___Hand Delivery
Riverside, CA 92501

951-684-2171

Ann Rushton By: .

Deputy Attorney General _X__Federal Express
State of California ___First Class U.S. Mail
Department of Justice ___Hand Delivery

300 South Spring St. :

Los Angeles, CA 90013-1204

213-897-2608

Mo

Martin F. McDermott
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List of Appendices to tfhe Consent Decree

Appendix A — Newmark ROD (copy included)

Appendix B - Muscdy ROD (copy included)

Appendix C — description and/or map of the Site — (copy included) |
Appendix D — Statement of Work (copy included)

Appendix E — proposed list of planned City treatment plants and transmission systems to
expand the City’s potable water delivery capacity (copy included)

Appendix F — draft easement described in Section IX (Access/Institutional Controls)
(copy included) '

Appendix G — draft of the San Bernardino Pollution Legal Liability Clean-up Cost Cap
Insurance Policy selected by the City for the investment and/or retention of the O&M Escrow,
Construction Escrow and any other funds disbursed to the City for the performance of the Work
or other items funded by this Consent Decree (currently being negotiated with AIG and the City;
document to be provided by City)

Appendix H — draft ordinance for the Permitting Program described in Section IX
(Access and Institutional Controls) (copy included)

Appendix I - Explanation of Significant Differences (not included; has not yet been
signed by EPA) ' '

. Appendix J — protective orders described in Paragraph 125 (copies will be provided by
City) '






